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INVESTIGATIONS

Legal Overview of Investigations

Texas Family Code

Title 5. The Parent-Child Relationship & the Suit Affecting the Parent-Child Relationship

Chapter 261. Investigation of Report of Child Abuse or Neglect

The primary purpose of a Department of Family and Protective Services (DFPS) investigation into
allegations of child abuse or neglect is to protect the child. DFPS investigations are civil in nature and
include an evaluation of the child’s immediate safety and an assessment of future risk of abuse or

neglect.

A. Initiation of Investigations

Initiation of an investigation requires:

1. Abuse, Neglect, Exploitation or the Risk of Abuse or Neglect

"Abuse" includes the following acts or omissions by a person:

Mental or emotional injury to a child that results in an observable and material impairment
in the child's growth, development, or psychological functioning;

Causing or permitting the child to be in a situation in which the child sustains a mental or
emotional injury that results in an observable and material impairment in the child's growth,
development, or psychological functioning;

Physical injury that results in substantial harm to the child, or the genuine threat of
substantial harm from physical injury to the child, including an injury that is at variance with
the history or explanation given and excluding an accident or reasonable discipline by a
parent, guardian, or managing or possessory conservator that does not expose the child to
a substantial risk of harm;

Failure to make a reasonable effort to prevent an action by another person that results in
physical injury that results in substantial harm to the child;

Sexual conduct harmful to a child's mental, emotional, or physical welfare, including conduct
that constitutes the offense of continuous sexual abuse of a young child or children under
Tex. Penal Code § 21.02, indecency with a child under Tex. Penal Code § 21.11, sexual
assault under Tex. Penal Code § 22.011, or aggravated sexual assault under Tex. Penal
Code § 22.021;

Failure to make a reasonable effort to prevent sexual conduct harmful to a child;
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Compelling or encouraging the child to engage in sexual conduct as defined by Tex. Penal
Code § 43.01, including compelling or encouraging the child in a manner that constitutes an
offense of trafficking of persons under Tex. Penal Code § 20A.02(a)(7) or (a)(8), solicitation
of prostitution under Tex. Penal Code § 43.021, or compelling prostitution under Tex. Penal
Code § 43.05(a)(2);

Causing, permitting, encouraging, engaging in, or allowing the photographing, filming, or
depicting of the child if the person knew or should have known that the resulting photograph,
film, or depiction of the child is obscene as defined by Tex. Penal Code § 43.21 or
pornographic;

The current use by a person of a controlled substance as defined by Tex. Health & Safety
Code Chapter 481, in a manner or to the extent that the use results in physical, mental, or
emotional injury to a child,;

Causing, expressly permitting, or encouraging a child to use a controlled substance as
defined by Tex. Health & Safety Code Chapter 481;

Causing, permitting, encouraging, engaging in, or allowing a sexual performance by a child
as defined by Tex. Penal Code § 43.25;

Knowingly causing, permitting, encouraging, engaging in, or allowing a child to be trafficked
in a manner punishable as an offense under Tex. Penal Code § 20A.02(a)(5), (a)(6), (a)(7)
or (a)(8), or the failure to make a reasonable effort to prevent a child from being trafficked in
a manner punishable as an offense under any of those sections; or

Forcing or coercing a child to enter into a marriage. Tex. Fam. Code § 261.001(1).

"Neglect" means an act or failure to act by a person responsible for a child's care, custody, or welfare
evidencing the person's blatant disregard for the consequences of the act or failure to act that results
in harm to the child or that creates an immediate danger to the child's physical health or safety.

"Neglect" includes:

The leaving of a child in a situation where the child would be exposed to an immediate
danger of physical or mental harm, without arranging for necessary care for the child, and
the demonstration of an intent not to return by a parent, guardian, or managing or
possessory conservator of the child;

The following acts or omissions by a person:

o placing a child in or failing to remove a child from a situation that a reasonable person
would realize requires judgment or actions beyond the child's level of maturity, physical
condition, or mental abilities and that results in bodily injury or an immediate danger of
immediate harm to the child;

o failing to seek, obtain, or follow through with medical care for a child, with the failure
resulting in or presenting an immediate danger of death, disfigurement, or bodily injury
or with the failure resulting in an observable and material impairment to the growth,
development, or functioning of the child;
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o the failure to provide a child with food, clothing, or shelter necessary to sustain the life
or health of the child, excluding failure caused primarily by financial inability unless relief
services have been offered and refused;

o placing a child in or failing to remove the child from a situation in which the child would
be exposed to an immediate danger of sexual conduct harmful to the child; or

o placing a child in or failing to remove the child from a situation in which the child would
be exposed to acts or omissions that constitute abuse under Tex. Fam. Code §
261.001(1)(E), (1)(F), (1)G), (1)(H), or (1)(K) committed against another child;

The failure by the person responsible for a child's care, custody, or welfare to permit the
child to return to the child's home without arranging for the necessary care for the child after
the child has been absent from the home for any reason, including having been in residential
placement or having run away; or

A negligent act or omission by an employee, volunteer, or other individual working under the
auspices of a facility or program, including failure to comply with an individual treatment plan,
plan of care, or individualized service plan, that causes or may cause substantial emotional
harm or physical injury to, or the death of, a child served by the facility or program as further
described by rule or policy. Tex. Fam. Code § 261.001(4).

Neglect does not include:

The refusal by a person responsible for a child’s care, custody, or welfare to permit the child
to remain in or return to the child’s home resulting in the placement of the child in the
conservatorship of DFPS if:

o the child has a severe emotional disturbance;

o the person’s refusal is based solely on the person’s inability to obtain mental health
services necessary to protect the safety and well-being of the child; and

o the person has exhausted all reasonable means available to the person to obtain the
mental health services described by Tex. Fam. Code § 261.001(4)(B)(i)(b). Tex. Fam.
Code § 261.001(4)(B)(i);

Allowing the child to engage in independent activities that are appropriate and typical for the
child's level of maturity, physical condition, developmental abilities, or culture. Tex. Fam.
Code § 261.001(4)(B)(ii).

Seeking a second opinion for a child's medical care or transferring a child’s medical care to
a new provider or facility. Tex. Fam. Code § 261.001(4)(B)(ii).

The DFPS Commissioner shall adopt rules to prohibit DFPS from making a finding of abuse or
neglect against a person in a case in which DFPS is named managing conservator of a child who
has a severe emotional disturbance only because the child’s family is unable to obtain mental health
services for the child. Tex. Fam. Code § 261.002(b)(1).

The refusal of a parent, guardian, or managing or possessory conservator of a child to administer
or consent to the administration of a psychotropic medication to the child, or to consent to any other
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psychiatric or psychological treatment of the child, does not by itself constitute neglect of the child
unless the refusal to consent:

e Presents a substantial risk of death, disfigurement, or bodily injury to the child; or

e Has resulted in an observable and material impairment to the growth, development, or
functioning of the child. Tex. Fam. Code § 261.111(b).

“Exploitation” includes:

o Theillegal orimproper use of a child or the child’s resources for monetary or personal benefit
or profit by an employee, volunteer, or other individual working under the auspices of a
facility or program as further described by rule or policy. Tex. Fam. Code § 261.001(3).

2. By a Person Responsible for a Child’s Care, Custody, or Welfare
e A parent, guardian, managing or possessory conservator, or foster parent of the child;
¢ A member of the child’s family or household as defined by Tex. Fam. Code Chapter 71;
e A person with whom the child’s parent cohabits;
e School personnel or a volunteer at the child’s school; or

e Personnel or a volunteer at a public or private child-care facility that provides services for
the child or at a public or private residential facility where the child resides; or

e An employee, volunteer, or other person working under the supervision of a licensed or
unlicensed child-care facility, including a family home, residential child-care facility,
employer-based day-care facility, or shelter day-care facility, as those terms are defined in
Tex. Hum. Res. Code Chapter 42. Tex. Fam. Code § 261.001(5).

B. Making a Report

DFPS sets out the mandatory requirements for an investigation in CPS Policy Handbook § 2200."

1. Call to the Hotline

An investigation of child abuse or neglect usually starts with a call to the hotline. Reports can also
be submitted online on the Texas Abuse Hotline Website.? The reporter may self-identify or remain
anonymous, but the identity of the reporter is confidential. Tex. Fam. Code § 261.201(a)(1).
However, a court may order disclosure of the identity of the reporter or the information obtained
through the investigation. Tex. Fam. Code § 261.201(b).

2. Lay Person's Duty to Report

Any person having reasonable cause to believe that a child’s physical or mental health or welfare
has been adversely affected by abuse or neglect by any person must immediately make a report.
Tex. Fam. Code § 261.101(a).

18

Texas Child Protection Law Bench Book


http://www.dfps.state.tx.us/handbooks/CPS/Files/CPS_pg_2200.asp
https://www.txabusehotline.org/Login/Default.aspx

In addition to the duty to report pursuant to Tex. Fam. Code § 261.101(a), a person must also report
if the person has reasonable cause to believe that an adult was a victim of abuse or neglect as a
child and the person determines in good faith that the disclosure of the information is necessary to
protect the health and safety of another child. Tex. Fam. Code § 261.101(b-1).

3. Professional's Duty to Report

If a professional has reasonable cause to believe that a child has been abused or neglected or may
be abused or neglected, the professional shall make a report no later than the 48th hour after the
professional first suspects that the child has been abused or neglected. Tex. Fam. Code §
261.101(b).

A professional may not delegate to or rely on another person to make the report. Tex. Fam. Code
§ 261.101(b).

A professional who has the duty to report under Tex. Fam. Code § 261.101(b) must also report if
the professional has reasonable cause to believe that an adult was a victim of abuse or neglect as
a child and the professional determines in good faith that the disclosure of the information is
necessary to protect the health and safety of another child. Tex. Fam. Code § 261.101(b-1).

The requirement to report under Tex. Fam. Code § 261.101 applies without exception to an
individual whose personal communications may otherwise be privileged, including an attorney, a
member of the clergy, a medical practitioner, a social worker, a mental health professional, an
employee or member of a board that licenses or certifies a professional, and an employee of a clinic
or health care facility that provides reproductive services. Tex. Fam. Code § 261.101(c).

4. Failure to Report

A person commits an offense if the person is required to make a report under Tex. Fam. Code §
261.101(a) and knowingly fails to make a report. Tex. Fam. Code § 261.109(a).

Failure to report when required is punishable as a Class A misdemeanor, except that the offense is
a state jail felony if the child was a person with an intellectual disability who resided in a state
supported living center or a facility licensed under Tex. Health & Safety Code Chapter 252 and the
actor knew the child suffered serious bodily injury. Tex. Fam. Code § 261.109(b).

A professional as defined by Tex. Fam. Code § 261.101(b) commits an offense if the person is
required to make a report under Tex. Fam. Code § 261.101(b) and knowingly fails to make a report.
Tex. Fam. Code § 261.109(a-1).

An offense under Tex. Fam. Code § 261.109(a-1) is a Class A misdemeanor, except that the offense
is a state jail felony if it is shown on the trial of the offense that the actor intended to conceal the
abuse or neglect. Tex. Fam. Code § 261.109(c).

5. Immunities

A person acting in good faith who reports or assists in an investigation is immune from civil or
criminal liability that might otherwise be imposed. Tex. Fam. Code § 261.106(a).

6. False Reports
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Knowingly making a false report is punishable as a state jail felony, unless it is shown that the
person has previously been convicted under this section, in which case the offense is a third-degree
felony and carries a civil penalty of $1,000. Tex. Fam. Code § 261.107(a) and (e).

C. Fourth Amendment Requirements in an Investigation

For any investigative action that involves entering or remaining in a home, transporting a child for an
interview, or removing a child from a parent’s custody, DFPS must have consent, a court order, or
exigent circumstances per Gates v. Tex. Dep't of Protective & Regulatory Servs., 537 F.3d 404 (5th Cir.
2008).

1. Consent

An evaluation of consent is based on the totality of the circumstances and under a standard of
objective reasonableness. Silence or passivity cannot form the basis of consent to enter. Also, mere
acquiescence to a show of lawful authority is insufficient to establish voluntary consent. Once
consent is given, the consent may be limited, qualified, or withdrawn. Gates, 537 F.3d at 420.

2. Court Order

If a caseworker cannot gain consent, they may seek a court order to allow entrance for an interview,
examination, or investigation. Tex. Fam. Code § 261.303(b).

3. Exigent Circumstances

If there is not time to obtain a court order, however, DFPS can still enter or remain in a home, even
absent consent, if there are exigent circumstances. Under this standard, there must be a reasonable
cause to believe that the child is in immediate danger. Entering or remaining in the home for the
sole purpose of interviewing the child does not suffice. Gates, 537 F.3d at 421-23.

4. Anonymous Tip

If the Department receives an anonymous report of child abuse or neglect, the Department shall
conduct an investigation to determine whether there is any evidence to corroborate the report. Tex.
Fam. Code § 261.304. The tip must be corroborated through a preliminary investigation that can
include an interview of the child’s teachers or peers, an interview of the child at the school, or by
looking for injuries on the child without removing any of the child’s clothing. An investigation can
include a visit to the child’s home unless the alleged abuse or neglect can be confirmed or clearly
ruled out without a home visit, an interview with and examination of the child, and an interview with
the child’s parents. Tex. Fam. Code § 261.304(b).

In determining whether to transport the child to another location for the interview, the caseworker
should take into account the child’s wishes. Gates, 537 F.3d at 424. A person who is notified of and
attempts to interfere with the transportation can be charged with a Class B misdemeanor. Tex. Fam.
Code § 261.302(f).

5. Taking Child into Separate Room for an Interview
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Like a Terry stop [Terry v. Ohio, 392 U.S. 1, 21-22 (1968)], all that is required [to take a child into a
separate room for an interview] is a reasonable suspicion of abuse or neglect so long as the
interview is no more intrusive than necessary. Gates, 537 F.3d at 434.

6. Transporting a Child from School to Another Location for an Interview

Before transporting a child for an interview, DFPS must first attempt to notify the parent or other
person having custody of the child. Gates, 537 F.3d at 429. Absent consent to transport, DFPS may
obtain a court order. Although there is currently no express statutory provision authorizing such an
order, Tex. Fam. Code § 261.303 may be applicable. According to the holding in Gates, in order to
transport a child from a public school for an interview absent a court order or consent, a caseworker
must have a reasonable belief that the child has been abused and probably will be abused again
upon his return home at the end of the school day. Gates, 537 F.3d at 439.

7. Immediate Removal

If, before an investigation is completed, the investigating agency believes that the immediate
removal of a child from their home is necessary to protect the child from further abuse, or neglect,
the investigating agency must file a petition or take other action under Tex. Fam. Code Chapter 262
to provide for the temporary care and protection of the child. Tex. Fam. Code § 261.302(d).

Special Issue: A DFPS investigator must notify of the parent of the right to make an audio recording
of the interview, that the recording is subject to subpoena, and that the parent may request a copy of
DFPS recording policy. Tex. Fam. Code § 261.3027. The investigator must also inform the parent in
writing before conducting the interview that the parent may request an administrative review of DFPS
findings, and the parent shall sign an acknowledgement of receipt. Tex. Fam. Code § 261.3091.

D. Orders in Aid of Investigation

1. Interference

A person may not interfere with a DFPS investigation of a report of child abuse or neglect. Tex.
Fam. Code § 261.303(a).

The court may also prohibit the removal of the child from the state during an investigation if the
court:

¢ Finds that DFPS has probable cause to conduct the investigation; and

¢ Has reason to believe that the person may remove the child from the state. Tex. Fam. Code
§ 261.306(b).

Contumacious refusal to submit to orders in aid of investigation may be grounds for termination of
parental rights in a subsequently filed Suit Affecting the Parent-Child Relationship (SAPCR). Tex.
Fam. Code § 161.001(b)(1)(I).

2. Court Orders
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If DFPS requests the information below, but is not allowed access, then the court having family law
jurisdiction and for good cause shall order:

e Admission to the home, school, or place where a child may be for the interview, examination,
and investigation. Tex. Fam. Code § 261.303(b);

e Achild's physical, psychological, or psychiatric examination or the release of related medical
records. Tex. Fam. Code § 261.303(c); or

e A parentor caregiver's medical or mental examination and/or access to related records. Tex.
Fam. Code § 261.305(b).

If the court determines that the parent or person is indigent, then the court shall appoint an attorney
at the hearing relating to the examination or release of their medical records. Tex. Fam. Code §
261.305(c).

Special Issue: Although not required by statute, some courts require an affidavit to support a motion
for an order in aid of investigation. Courts might also consider requiring the making of a record, if DFPS
requests an order in aid of investigation without an affidavit or a motion for the order.

Courts might consider the following when requested to issue an order in aid of investigation:

e Jurisdiction is proper in the court because the child is located in the jurisdiction of the court or the
court has continuing jurisdiction.

o DFPS has filed an application seeking an order in aid of investigation and has shown good cause
for a court order because:

o DFPS cannot access the child;
o DFPS cannot obtain medical, psychiatric, or psychological records of the child;

o DFPS cannot obtain consent by the parent or caregiver of the child for a medical,
psychological, or psychiatric examination; or

o the parent or caregiver refuses to cooperate with the investigation and refusal poses a risk
to the child’s safety.

Unlike emergency orders for TMC under Tex. Fam. Code Chapter 262, Tex. Fam. Code §§ 261.303-
261.306 do not contain language authorizing orders to be made without notice and hearing. Tex. Fam.
Code § 105.001(h) also specifically exempts emergency orders for TMC under Tex. Fam. Code Chapter
262 from notice and hearing requirements but contains no exemptions for orders under Tex. Fam. Code
Chapter 261.
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ALTERNATIVES TO REMOVAL

Texas Family Code
Title 5. The Parent-Child Relationship & the Suit Affecting the Parent-Child Relationship
Chapter 261. Alternative Response

In assigning priorities and prescribing investigative procedures based on the severity and immediacy of
the alleged harm to a child, DFPS may use an alternative response system to make the most effective
use of resources to investigate and respond to cases. Tex. Fam. Code § 261.3015. In addition, DFPS
may seek the following remedies and interventions as an alternative to removing a child.

A. Order Seeking Removal of Alleged Perpetrator of Physical or
Sexual Abuse

Without asking for removal of the child, DFPS may file a petition for removal of the alleged perpetrator
of child abuse from the household. Tex. Fam. Code § 262.1015(a).

DFPS can also:

o File for a protective order on behalf of the child instead of or in addition to obtaining a temporary
restraining order; or

e Assist a parent or other adult with whom a child resides in obtaining a protective order. Tex.
Fam. Code § 262.1015(a-1).

DFPS can file for a protective order in certain cases under Tex. Fam. Code § 261.501, which provides
for a protective order on its own or jointly with a parent or relative caregiver when DFPS is not otherwise
authorized to seek a protective order under Tex. Fam. Code § 82.002. Tex. Fam. Code § 261.501.

DFPS is also required to include in its petition for removal a statement as to whether there is a protective
order in effect or an application pending under Tex. Fam. Code Title 4, Tex. Crim. Proc. Code Chapter
7B, or an order for emergency protection under Tex. Crim. Proc. Code Art. 17.292. The Department
must also attach a copy of each order in effect, if a party to the suit or a child of a party was the applicant
or victim and the other party was the respondent. If a copy of an order in effect is not available at the
time of filing of the petition, the petition must state that a copy of the order will be filed with the court
before any hearing. Tex. Fam. Code § 102.008.

1. Court Orders
The court may order:
¢ Removal of the alleged perpetrator; and

e The remaining parent to make a reasonable effort to monitor the residence and report any
attempt of the alleged perpetrator to return to the residence. Tex. Fam. Code § 262.1015(e).
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2. Expiration of the Temporary Restraining Order

The order remains in effect for up to 14 days, unless the court grants an extension under Tex. Fam.
Code § 262.201(a-5), (e), or (e-1). Tex. Fam. Code § 262.1015(d).

3. Violation of Temporary Restraining Order

It is a Class A misdemeanor if either parent violates the order; if a parent has been previously
convicted of the same offense, it is a third degree felony. Tex. Fam. Code § 262.1015(h).

4. Child with Sexually Transmitted Disease

DFPS must take additional steps if the investigation reveals that a child younger than 11 has a
sexually transmitted disease. DFPS must appoint a special investigator to assist in the investigation
of the case and that investigator must follow the requirements in Tex. Fam. Code § 262.010,
including coordinating with law enforcement. Tex. Fam. Code § 262.010.

. Order for Required Participation

1. Filing the Petition

DFPS must file a suit in the jurisdiction where the child is located, alleging that abuse and neglect
has occurred, or that there is substantial risk of abuse or neglect or continuing danger, and that
services are necessary to ensure the physical health or safety of the child and the petition must be
accompanied by an affidavit. Tex. Fam. Code § 264.203(a)-(d).

2. Initial Hearing

The court must hold a hearing within 14 days of filing of the petition, may grant a 14-day extension
for good cause, and may render temporary restraining orders per Tex. Fam. Code § 105.001. Tex.
Fam. Code § 264.203(e)-(f).

3. Appointment of Counsel

The court must appoint attorneys ad litem for parents and children when the petition is filed.
However, if the parent is not found indigent, the attorney for the parent may be dismissed at the 14-
day hearing and the court shall order the parent to pay the attorney’s cost. The court may reset the
hearing for not more than seven days to allow the parent to hire counsel. Tex. Fam. Code §
264.203(g)-(k).

4. Required Findings

The court must deny the petition unless it makes findings under the ordinary prudence and caution
standard that abuse and neglect has occurred, or that there is substantial risk of abuse or neglect
or continuing danger, and that services are necessary to ensure the physical health or safety of the
child. Tex. Fam. Code § 264.203(m)-(n).
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5. Services Ordered

Services ordered by the court must be narrowly tailored to the court’s findings and may only apply
to a perpetrator of the alleged abuse or neglect. The order shall be reviewed in 90 days and expires
in 180 days unless extended by the court. The court may extend the order for 180 days upon a
showing by DFPS of a continuing need for the order and may extend an additional 180 days if the
court finds that the extension is necessary to complete the services ordered; DFPS made a good
faith effort to provide services; the parent made a good faith effort to complete services; completing
services is necessary to ensure the child’s safety; and the extension is requested by the parent or
their attorney. Tex. Fam. Code § 264.203(0)-(t).

A parent may obtain services from a qualified provider selected by the person, but they are
responsible for the cost, the provider must certify the parent completed the services, and DFPS
shall accept the providers verification as proof of completion. Tex. Fam. Code § 264.2031.

C. Protective Orders

DFPS is specifically authorized to file an application for a protective order of any person alleged to be
the victim of family violence. Tex. Fam. Code § 82.002(d)(2).

Additionally, if not otherwise authorized to apply for a protective order under Tex. Fam. Code Chapter
82, DFPS may file an application for a protective order for the protection of a child in their temporary
managing conservatorship in certain cases of abuse or neglect. Tex. Fam. Code § 261.501.

1. Temporary Ex Parte Protective Order

A temporary ex parte protective order may be granted for any member of the family or household if
the court finds there is a clear and present danger of family violence. Tex. Fam. Code § 83.001(a).

A temporary ex parte protective order may also be granted if the court finds there is an immediate
danger of abuse or neglect to the child. Tex. Fam. Code § 261.503.

A temporary ex parte protective order can be used to:
e Direct a respondent to do or refrain from doing certain acts. Tex. Fam. Code § 83.001(b).

e Exclude a perpetrator from a residence under certain situations. Tex. Fam. Code § 83.006.

The order is effective for up to 20 days. Tex. Fam. Code § 83.002(a). On an applicant’s request or
on the court’'s own order, the 20-day period may be extended for additional 20-day periods. Tex.
Fam. Code § 83.002(b).

A temporary ex parte protective order may be issued without notice or hearing, but the court has
the option to recess the hearing to contact the respondent by phone and provide the respondent
with an opportunity to be present for the hearing. If the court chooses to recess to allow the
respondent an opportunity to be present, the hearing must resume that same day without regard to
the respondent’s availability. Tex. Fam. Code § 83.006(c).
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A temporary ex parte protective order can be enforced through a civil contempt proceeding, and
certain provisions can be criminally enforced. Tex. Fam. Code § 85.021; Tex. Fam. Code § 85.022;
and Tex. Penal Code § 25.07(a).

During the time a temporary ex parte protective order is in existence, it supersedes any other order
under Tex. Fam. Code Title 5 to the extent there is a conflict. Tex. Fam. Code § 83.005.

2. Protective Order

A protective order may be issued by a court upon a finding that family violence has occurred and is
likely to occur in the future. Tex. Fam. Code § 85.001. An agreed protective order can be civilly and
criminally enforceable regardless of whether the court makes the required findings. Tex. Fam. Code
§ 85.001(a)-(b).

Upon a finding that there are reasonable grounds to believe that an applicant is the victim of sexual
assault or abuse, indecent assault, stalking, or trafficking, a court may issue a Protective Order that
includes a statement of these findings. Tex. Crim. Pro. Art. 7B.003. A protective order issued under
Tex. Crim. Pro. Art. 7B.003 may be effective for the duration of the lives of the offender and victim
or for any shorter period stated in the order. If no period is stated in the order, the order is effective
until the second anniversary of the date the order was issued. Tex. Crim. Pro. Art. 7B.007.

Protective orders for the protection of a child for certain abuse and neglect may be issued by a court
if the court finds that there are reasonable grounds to believe that the child is a victim of abuse or
neglect or has a history of being abused or neglected and there is a threat of:

e Immediate or continued abuse or neglect to the child;
e Someone illegally taking the child from the home in which the child is placed;
e Behavior that poses a threat to the caregiver with whom the child is placed; or

e Someone committing an act of violence against the child or the child’s caregiver. Tex. Fam.
Code § 261.504.

Except as otherwise provided, Tex. Fam. Code Title 4 applies to a protective order issued under
Tex. Fam. Code Chapter 261, Subchapter F. Tex. Fam. Code § 261.505.

A prosecuting attorney may not be precluded from representing a party in a proceeding under Tex.
Fam. Code Title 4, Subtitle B and DFPS in another action involving the party, regardless of whether
the proceeding under Tex. Fam. Code Title 4, Subtitle B occurs before, concurrently with, or after
the other action involving the party. Tex. Fam. Code § 81.0075.

An application for a protective order may be filed in:
e The county in which the applicant resides;
e The county in which the respondent resides; or

e Any county in which the family violence is alleged to have occurred. Tex. Fam. Code §
82.003.
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Among other considerations, the court may include the following in a protective order:

Prohibit a party from removing a child who is a member of the family or household from the
possession of a person named in the order, or the jurisdiction of the court, Tex. Fam. Code
§ 85.021(1)(A)(i)-(ii);

Order the person found to have committed family violence to perform acts specified by the
court that the court determines are necessary or appropriate to prevent or reduce the
likelihood of family violence, including completion of a battering intervention and prevention
program, Tex. Fam. Code § 85.022(a);

Prohibit the person found to have committed family violence from:
o committing family violence;
o communicating:

= directly with a person protected by an order or a member of the family or household
of a person protected by an order, in a threatening or harassing manner;

= a threat through any person to a person protected by an order or a member of the
family or household of a person protected by an order; and

= if the court finds good cause, in any manner with a person protected by an order or
a member of the family or household of a person protected by an order, except
through the party’s attorney or a person appointed by the court;

o going to or near the residence or place of employment or business of a person protected
by an order or a member of the family or household of a person protected by an order;

o going to or near the residence, child-care facility, or school a child protected under the
order normally attends or in which the child normally resides;

o engaging in conduct directed specifically toward a person who is a person protected by
an order or a member of the family or household of a person protected by an order,
including following the person, that is reasonably likely to harass, annoy, alarm, abuse,
torment, or embarrass the person; and

o possessing a firearm, unless the person is a peace officer, actively engaged in
employment as a sworn, full-time paid employee of a state agency or political
subdivision. Tex. Fam. Code § 85.022(b).

There is a presumption that family violence has occurred and is likely to occur in the future if:

The respondent has been convicted of or placed on deferred adjudication community
supervision for any of the following offenses against the child for whom the petition is filed:

o an offense under Tex. Penal Code Title 5, for which the court has made an affirmative
finding that the offense involved family violence under Tex. Crim. Proc. Code Art. 42.013;
or
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o an offense under Tex. Penal Code Title 6;
o The respondent’s parental rights with respect to the child have been terminated; and

o The respondent is seeking or attempting to seek contact with the child. Tex. Fam. Code §
81.0015.

A protective order issued pursuant Tex. Fam. Code, Title 4, Subtitle B is effective for a period stated
in the order, not to exceed two years; or if a period is not stated in the order, until the second
anniversary of the date the order was issued. Tex. Fam. Code § 85.025(a). A court may render a
protective order sufficient to protect the applicant and members of the applicant’s family or
household that is effective for a period that exceeds two years if the court makes specific findings
pursuant to Tex. Fam. Code § 85.025(a-1).

If a person who is the subject of a protective order is confined or imprisoned on the date the
protective order would expire under Tex. Fam. Code § 85.025(a) or (a-1), or if the protective order
would expire not later than the first anniversary of the date the person is released from confinement
or imprisonment, the period for which the order is effective is extended, and the order expires on:

¢ The first anniversary of the date the person is released from confinement or imprisonment,
if the person was sentenced to confinement or imprisonment for more than five years; or

e The second anniversary of the date the person is released from confinement or
imprisonment, if the person was sentenced to confinement or imprisonment for five years or
less. Tex. Fam. Code § 85.025(c).

Each protective order issued under Tex. Fam. Code § 85.026(a), including a temporary ex parte
order, must contain the following in boldfaced type, capital letters, or underlined:

"A PERSON WHO VIOLATES THIS ORDER MAY BE PUNISHED FOR CONTEMPT OF COURT
BY A FINE OF AS MUCH AS $500 OR BY CONFINEMENT IN JAIL FOR AS LONG AS SIX
MONTHS, OR BOTH."

"NO PERSON, INCLUDING A PERSON WHO IS PROTECTED BY THIS ORDER, MAY GIVE
PERMISSION TO ANYONE TO IGNORE OR VIOLATE ANY PROVISION OF THIS ORDER.
DURING THE TIME IN WHICH THIS ORDER IS VALID, EVERY PROVISION OF THIS ORDER IS
IN FULL FORCE AND EFFECT UNLESS A COURT CHANGES THE ORDER."

"IT IS UNLAWFUL FOR ANY PERSON, OTHER THAN A PEACE OFFICER, AS DEFINED BY
TEX. PENAL CODE § 1.07, ACTIVELY ENGAGED IN EMPLOYMENT AS A SWORN, FULL-TIME
PAID EMPLOYEE OF A STATE AGENCY OR POLITICAL SUBDIVISION, WHO IS SUBJECT TO
A PROTECTIVE ORDER, TO POSSESS A FIREARM OR AMMUNITION."

"IF A PERSON SUBJECT TO A PROTECTIVE ORDER IS RELEASED FROM CONFINEMENT
OR IMPRISONMENT FOLLOWING THE DATE THE ORDER WOULD HAVE EXPIRED, OR IF
THE ORDER WOULD HAVE EXPIRED NOT LATER THAN THE FIRST ANNIVERSARY OF THE
DATE THE PERSON IS RELEASED FROM CONFINEMENT OR IMPRISONMENT, THE ORDER
IS AUTOMATICALLY EXTENDED TO EXPIRE ON:
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"(1) THE FIRST ANNIVERSARY OF THE DATE THE PERSON IS RELEASED, IF THE
PERSON WAS SENTENCED TO CONFINEMENT OR IMPRISONMENT FOR A TERM OF
MORE THAN FIVE YEARS; OR

"(2) THE SECOND ANNIVERSARY OF THE DATE THE PERSON IS RELEASED, IF THE
PERSON WAS SENTENCED TO CONFINEMENT OR IMPRISONMENT FOR A TERM OF
FIVE YEARS OR LESS."

"A VIOLATION OF THIS ORDER BY COMMISSION OF AN ACT PROHIBITED BY THE ORDER
MAY BE PUNISHABLE BY A FINE OF AS MUCH AS $4,000 OR BY CONFINEMENT IN JAIL FOR
AS LONG AS ONE YEAR, OR BOTH. AN ACT THAT RESULTS IN FAMILY VIOLENCE MAY BE
PROSECUTED AS A SEPARATE MISDEMEANOR OR FELONY OFFENSE. IF THE ACT IS
PROSECUTED AS A SEPARATE FELONY OFFENSE, IT IS PUNISHABLE BY CONFINEMENT
IN PRISON FOR AT LEAST TWO YEARS."

Each protective order issued under Tex. Fam. Code § 85.026(c), including a temporary ex parte
order must contain the following:

"NO PERSON, INCLUDING A PERSON WHO IS PROTECTED BY THIS ORDER, MAY GIVE
PERMISSION TO ANYONE TO IGNORE OR VIOLATE ANY PROVISION OF THIS ORDER.
DURING THE TIME IN WHICH THIS ORDER IS VALID, EVERY PROVISION OF THIS ORDER IS
IN FULL FORCE AND EFFECT UNLESS A COURT CHANGES THE ORDER."

Each protective order must be:
e Served on the respondent. Tex. Fam. Code § 85.041; and

¢ Delivered to law enforcement and the child's child-care facility or school, as applicable. Tex.
Fam. Code § 85.042.

If a final protective order is rendered by a court other than the court in which a SAPCR is pending,
the clerk of the court that rendered the final protective order shall:

e Inform the clerk of the court that a final order has been rendered; and

e Forward a copy of the final protective order to the court in which the suit is pending. Tex.
Fam. Code § 85.062(c).

A protective order rendered by a court may be transferred to the court having jurisdiction over the
suit affecting the parent-child relationship or of continuing, exclusive jurisdiction. Tex. Fam. Code §
85.064.

If a SAPCR is pending, a party to the suit may apply for a protective order against another party to
the suit by filing an application in the court within which the suit is pending, or in the court within the
county in which the applicant resides if the applicant resides outside the jurisdiction of the court in
which the suit is pending. Tex. Fam. Code § 85.062(a).

An applicant for a protective order or an attorney representing an applicant may not be assessed
any type of fee by a district or county clerk of the court or a sheriff, constable, or other public official
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or employee for the filing, serving, or entering of a protective order or for any other service. Tex.
Fam. Code § 81.002.

DFPS is also required to include in its petition for removal a statement as to whether there is a
protective order in effect or an application pending under Tex. Fam. Code Title 4, Tex. Crim. Proc.
Code Chapter 7B, or an order for emergency protection under Tex. Crim. Proc. Code Art.17.292.
The Department must also attach a copy of each order in effect, if a party to the suit or a child of a
party was the applicant or victim and the other party was the respondent. If a copy of an order in
effect is not available at the time of filing of the petition, the petition must state that a copy of the
order will be filed with the court before any hearing. Tex. Fam. Code § 102.008.

3. Temporary Restraining Order

A temporary restraining order is not criminally enforceable like temporary ex parte protective orders
and protective orders, both of which are designed to protect people and provide a greater level of
protection than temporary restraining orders.

4. Texas Family Violence Bench Book

The Texas Office of Court Administration produced a reference manual in 2011, The Texas Family
Violence Bench Book, devoted entirely to the law on family violence in Texas® and updated Texas
Family Violence Bench Book chapters in 2013.# For more information on the impacts of domestic
violence in child welfare cases, please also see the Bench Book Chapter entitled Domestic
Violence.

D. Relinquishing Custody of Child to Obtain Certain Services

The Texas Family Code requires DFPS to make rules that prohibit the agency from making a finding of
abuse or neglect against a parent in a case in which DFPS is named managing conservator of a child
who has a severe emotional disturbance only because the child’s family is unable to obtain mental
health services for the child. Tex. Fam. Code § 261.002(b).

1. Severe Emotional Disturbance Defined

Tex. Fam. Code § 261.001 defines “severe emotional disturbance” as a “mental, behavioral, or
emotional disorder of sufficient duration to result in functional impairment that substantially
interferes with or limits a person’s role or ability to function in family, school, or community activities.”
Tex. Fam. Code § 261.001(9).

2. Option of Joint Managing Conservatorship Between Parent and DFPS

Before DFPS files a suit affecting the parent-child relationship requesting managing conservatorship
of a child who suffers from a severe emotional disturbance to obtain mental health services for the
child, DFPS must, unless it is not in the best interest of the child, discuss with the child’s parent or
legal guardian the option of seeking a court order for joint managing conservatorship of the child
with DFPS. Tex. Fam. Code § 262.352.

E. Child Safety Check Alert List
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If at any time during an investigation of a report of child abuse or neglect to which DFPS has assigned
the highest priority DFPS is unable to locate the child who is the subject of the report of abuse or neglect
or the child’s family, DFPS shall notify the Department of Public Safety (DPS) that the location of the
child and the child’s family is unknown. If DPS locates the child and the child’s family, DPS shall notify
DFPS of the location of the child and the child’s family. Tex. Fam. Code § 261.301(i).

DPS shall maintain a child safety check alert list as part of the Texas Crime Information Center (TCIC)
to help locate a child or the child’s family for purposes of:

¢ Investigating a report of child abuse or neglect;
e Providing protective services to a family receiving family-based support services; or

e Providing protective services to the family of a child in the managing conservatorship of DFPS.
Tex. Fam. Code § 261.3022(a).

If DFPS is unable to locate a child or the child’s family for a purpose described in Tex. Fam. Code §
261.3022(a) after DFPS has attempted to locate the child for not more than 20 days, DFPS shall notify
DPS that DFPS is unable to locate the child or the child’s family. The notice mustinclude the information
required by Tex. Fam. Code § 261.3022(c)(1)-(10). Tex. Fam. Code § 261.3022(b).

On receipt of notice from DFPS, DPS shall notify TCIC to place the child and the child’s family on a
child safety check alert list. The alert list must include the following information if known or readily
available:

e The name, sex, race, date of birth, any known identifying numbers, including social security
number and driver’s license number, and personal descriptions of the family member alleged to
have abused or neglected a child according to the report DFPS is attempting to investigate;

e The name, sex, race, date of birth, any known identifying numbers, including social security
number and driver's license number, and personal descriptions of any parent, managing
conservator, or guardian of the child who cannot be located for the purposes described by Tex.
Fam. Code § 261.3022(a);

e The name, sex, race, date of birth, any known identifying numbers, including social security
number and driver’s license number, and personal descriptions of the child who is the subject
of the report or is receiving services described by Tex. Fam. Code § 261.3022(a)(2) or (a)(3);

e If applicable, a code identifying the type of child abuse or neglect alleged or determined to have
been committed against the child;

e The family’s last known address;

¢ Any known description of the motor vehicle, including the vehicle’s make, color, style of body,
model year, and vehicle identification number, in which the child is suspected to be transported;

e The case number assigned by DFPS;
e The DFPS dedicated law-enforcement telephone number for statewide intake;

e The date and time when and the location where the child was last seen; and
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¢ Any other information required for entry as established by TCIC. Tex. Fam. Code § 261.3022(c).

On receipt of notice that a child has been located, TCIC shall remove the child and the child’s family
from the child safety check alert list. Tex. Fam. Code § 261.3024(c).

If law enforcement encounters a child or other person listed on the TCIC child safety check alert list,
the law enforcement officer shall follow the procedures described by the Tex. Crim. Proc. Code Art.
2.272. Tex. Fam. Code § 261.3023.

If a peace officer locates a child or other person listed on the TCIC child safety alert list established
under Tex. Fam. Code § 261.3022, the officer shall:

e |Immediately contact DFPS on the dedicated law enforcement telephone number for statewide
intake;

o Request information from DFPS regarding the circumstances of the case involving the child or
other person; and

¢ Request information from the child and the other person regarding the child’s safety, well-being,
and current residence. Tex. Crim. Proc. Code Art. 2.272(a).

The peace officer may temporarily detain the child or other person to ensure the safety and well-being
of the child. Tex. Crim. Proc. Code Art. 2.272(b).

If the peace officer determines that the circumstances described by Tex. Fam. Code § 262.104 exist,
the officer may take temporary possession of the child without a court order as provided by Tex. Fam.
Code § 262.104. If the peace officer does not take possession of the child, the officer shall obtain the
child’s current address and any other relevant information and report that information to DFPS. Tex.
Crim. Proc. Code Art. 2.272(c).

A peace officer who locates a child or other person listed on the TCIC child safety check alert list and
who reports the child’s or other person’s current address and other relevant information to DFPS shall
report to TCIC that the child or other person has been located and to whom the child was released, as
applicable. Tex. Crim. Proc. Code Art. 2.272(d).

If law enforcement encounters a person, including a child, listed on the TCIC child safety check alert
list, the officer shall request information from the person or the child regarding the child’s well-being and
current residence. Tex. Fam. Code § 261.3023(a).

A law enforcement officer who locates a child listed on the TCIC child safety check alert list shall report
that the child has been located in the manner prescribed by Tex. Crim. Proc. Code Art. 2.272. Tex.
Fam. Code § 261.3024(a).

A law enforcement officer who locates a child listed on the TCIC child safety check alert list and who
reports the child’s current address and other relevant information to DFPS under Tex. Fam. Code §
261.3023 shall report to TCIC that the child has been located. Tex. Fam. Code § 261.3024(a).

If DPS locates a child who has been placed on the child safety check alert list established under Tex.
Fam. Code § 261.3022 through a means other than information reported to DPS by a law
enforcement officer under Tex. Crim. Proc. Code Art. 2.272, DPS shall report to TCIC that the child
has been located. Tex. Fam. Code § 261.3024(b).
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BEST INTEREST

The best interest of the child shall always be the primary consideration of the court in determining the
issues of conservatorship and possession of and access to the child (emphasis added). Tex. Fam.
Code § 153.002.

A. Factors in Determining Best Interest of Children

Factors in Determining the Best Interest of the Child include, but are not limited to:
e Child’s age and physical and mental vulnerabilities;
e Frequency and nature of out-of-home placements;
e History of abusive or assaultive conduct by the child’s family or others with access to home;
e History of substance abuse by child’s family or others with access to home;
e Whether the perpetrator of the harm to child has been identified; and

e For children 16 years of age or older, whether the permanency plan includes services to help
the child transition from foster care to independent living. See Tex. Fam. Code § 263.307.

In considering the factors established by Tex. Fam. Code § 263.307, the prompt and permanent
placement of the child in a safe environment is presumed to be in the child's best interest.

B. Hearings Requiring a Best Interest Determination
The Adversary Hearing
When considering placement with relative:

e The court shall place a child with a relative unless placement is not in the best interest of the
child. Tex. Fam. Code § 262.201(n).

Permanency Hearing Before a Final Order
When determining whether to meet with a child:

e The court shall consult with the child if the child is four years of age or older and if the court
determines it is in the child’s best interest. Tex. Fam. Code § 263.302.

C. Court Decisions Requiring a Best Interest Determination

Transferring a case to the Court of Continuing Exclusive Jurisdiction (CCEJ):

e The court shall order transfer to the CCEJ if the court finds the transfer is necessary for the
convenience of the parties and is the best interest of the child. Tex. Fam. Code § 262.203.
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Denying a parent visitation:

o If the court finds that visitation between a child and a parent is not in the child’s best interest,
the court shall render an order that:

o states the reasons for finding that visitation is not in the child’s best interest; and

o outlines specific steps the parent must take to be allowed to have visitation with the child.
Tex. Fam. Code § 263.109(b).

When considering unsupervised visitation in the context of family violence:

e It is a rebuttable presumption that it is not in the best interest of a child for a parent to have
unsupervised visitation with a child if credible evidence is presented of a history or pattern of
past or present child neglect or abuse or family violence by that parent or any person the parent
permitted to have unsupervised access to the child. Tex. Fam. Code § 153.004(e).

Extending the dismissal date:

e The court finds that extraordinary circumstances necessitate the child remaining in the
Temporary Managing Conservatorship (TMC) of the department and that continuing TMC is in
the best interest of the child. Tex. Fam. Code § 263.401(b).

Ordering a monitored return:

e The court finds that retaining jurisdiction under this section is in the best interest of the child.
Tex. Fam. Code § 263.403(1).

D. DFPS Decisions That Must Consider Best Interest

When considering placement:

¢ In selecting a placement for a child, DFPS shall consider whether the placement is in the child’s
best interest. In determining whether a placement is in a child’s best interest, DFPS shall
consider whether the placement:

o s the least restrictive setting for the child;
o is the closest in geographic proximity to the child’s home;
o is the most able to meet the identified needs of the child; and

o satisfies any expressed interests of the child relating to placement, when developmentally
appropriate. Tex. Fam. Code § 264.107(c).

When assessing a relative or designated placement:

e Before placing a child with a proposed relative or other designated caregiver, DFPS must
conduct an assessment to determine whether the proposed placement is in the child’s best
interest. Tex. Fam. Code § 264.754(b).
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REMOVAL

Legal Overview of Removal of Children

Texas Family Code
Title 5. The Parent-Child Relationship & the Suit Affecting the Parent-Child Relationship
Chapter 262. Procedures in Suit by Governmental Entity to Protect Health & Safety of Child

Tex. Fam. Code Chapter 262 governs the circumstances in which DFPS may seek managing
conservatorship of a child if there is an immediate need for the child’s removal from the home due to
child abuse or neglect. Tex. Fam. Code Chapter 262, Subchapter B.

A. Removal or Conservatorship of a Child

1. Authorized Actions by Governmental Entity

A governmental entity with an interest in the child may file a suit affecting the parent-child
relationship requesting an order or take possession of a child without a court order. Tex. Fam. Code
§ 262.001(a).

2. Child’s Health and Safety is Paramount Concern

When determining if reasonable efforts have been made with respect to preventing or eliminating
the need to remove a child from the child’s home or to make it possible to return a child to the
child’s home, the child’s health and safety is the paramount concern. Tex. Fam. Code § 262.001(b).

3. Restriction on Removal

Tex. Fam. Code § 262.116 prohibits DFPS from taking possession of a child based on evidence
that:

e The parent homeschooled the child;
e The parent is economically disadvantaged;

e The parent has been charged with a nonviolent misdemeanor (other than one listed in Tex.
Penal Code Title 5 or 6, or involves family violence as defined by Tex. Fam. Code § 71.004;

e The parent provided or administered low-THC cannabis if the low-THC cannabis was
prescribed for the child;

e The parent declined immunization for a child for reasons of conscience, including religious
belief;

e The parent allowed a child to engage in independent activities;

e The parent tested positive for marijuana unless the parent’'s marijuana use caused
significant impairment to the child’s physical or mental health or emotional development;
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e The parent sought a second opinion for a child's medical care or transferred a child’s medical
care to a new provider or facility.

Tex. Fam. Code § 262.116 does not prohibit DFPS from gathering or offering evidence of these
actions as part of an effort to take possession of a child.

.Jurisdiction, Venue, and Transfer

1. Jurisdiction

A suit brought by DFPS requesting an order under Tex. Fam. Code Chapter 262 may be filed in a
court with jurisdiction to hear the suit in the county in which the child is found. Tex. Fam. Code §
262.002.

In 2019, Tex. Fam. Code § 262.013 established a new filing requirement for petitions relating to
more than one child. DFPS must now file suit in the same court a petition based on allegations
arising from the same incident or occurrence and involving children living in the same home.

If a court of this state has acquired continuing, exclusive jurisdiction, no other court of this state has
jurisdiction of a suit with regard to that child except as provided by Tex. Fam. Code Chapter 155 or
Tex. Fam. Code Chapter 262. Tex. Fam. Code § 155.001(c).

2. Venue

Venue lies in the county where the child resides; generally speaking that county is where the child’s
parent lives, unless:

e Another court has continuing exclusive jurisdiction under Tex. Fam. Code Chapter 155; or

e Venue is fixed in a suit for dissolution of marriage under Tex. Fam. Code Subchapter D,
Chapter 6. Tex. Fam. Code § 103.001(a).

3. Transfer

Tex. Fam. Code § 155.201 requires that upon receiving notice that a court exercising emergency
jurisdiction under Chapter 262 has ordered the transfer of a suit affecting the parent-child
relationship under Tex. Fam. Code § 262.203(a)(2), a CCEJ must transfer the proceedings to the
court exercising jurisdiction under Chapter 262. The court exercising emergency jurisdiction under
Chapter 262 may also transfer the suit affecting the parent-child relationship to the CCEJ for the
convenience of the parties and if transfer is in the child’s best interest. However, a court hearing the
case under Chapter 262 must transfer any suit affecting the parent child relationship to the court in
which the suit for dissolution of marriage is pending once the Chapter 262 court has rendered a
final order. Tex. Fam. Code Chapter 263, Subchapter E. Tex. Fam. Code § 262.203(a)(3); Tex.
Fam. Code Chapter 6, Subchapter E. Tex. Fam. Code § 6.407(a), (b) and (c); Tex. Fam. Code
Chapter 103, Tex. Fam. Code § 103.002; Tex. Fam. Code Chapter 155, Subchapter C. Tex. Fam.
Code § 155.201(a).

DFPS is required to file a transfer order issued under Tex. Fam. Code § 262.203(a)(2) with the clerk
of the CCEJ so that the clerk of the CCEJ can, within the time required by Tex. Fam. Code §
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155.207(a), transfer the case to the court exercising jurisdiction under Chapter 262. Tex. Fam. Code
§ 155.204. Pursuant to Tex. Fam. Code § 262.203, an order of transfer must include:

e The date of any future hearings in the case that have been scheduled by the transferring
court;

e Any date scheduled by the transferring court for the dismissal of the suit under Tex. Fam.
Code § 263.401; and

e The name and contact information of each attorney ad litem (AAL) or guardian ad litem
(GAL) appointed in the suit. Tex. Fam. Code § 262.203(d).

The court to which a suit affecting the parent-child relationship is transferred may retain an attorney
ad litem or guardian ad litem appointed by the transferring court. If the court finds that the
appointment of a new attorney ad litem or guardian ad litem is appropriate, the court shall appoint
that attorney ad litem or guardian ad litem before the earlier of:

e The 10th day after the date of receiving the order of transfer; or
e The date of the first scheduled hearing after the transfer. Tex. Fam. Code § 262.203(e).

Tex. Fam. Code § 155.207(a) and (c) address the transfer of court files from one jurisdiction to
another. Not later than the 10th working day after the date an order of transfer is signed, the clerk
of the court transferring a proceeding shall send to the proper court in the county to which transfer
is being made:

e The pleadings in the pending proceeding and any other document specifically requested by
a party;

e Certified copies of all entries in the minutes;
e A certified copy of each final order; and

e A certified copy of the order of transfer signed by the transferring court. Tex. Fam. Code §
155.207(a).

On receipt of the pleadings, documents, and orders from the transferring court, the clerk of the
transferee court shall docket the suit and shall notify the judge of the transferee court, all parties,
the clerk of the transferring court, and, if appropriate, the transferring court’s local registry that the
suit has been docketed. Tex. Fam. Code § 155.207(c).

. Emergency Removal With a Court Order

1. Filing a Petition Before Taking Possession of a Child

An original suit filed by a governmental entity requesting permission to take possession of a child
without prior notice and a hearing must be supported by a sworn affidavit of a person with personal
knowledge stating facts sufficient to satisfy a person with ordinary prudence and caution that:

37

Texas Child Protection Law Bench Book



e There is an immediate danger to the child’s physical health or safety or the child has been
the victim of neglect or sexual abuse and that continuation in the home would be contrary to
the child’s welfare;

e Thereis no time, consistent with the physical health or safety of the child, for a full Adversary
Hearing; and

¢ Reasonable efforts, consistent with the circumstances and providing for the safety of the
child, were made to prevent or eliminate the need for the removal of the child. Tex. Fam.
Code § 262.101.

2. Emergency Order Authorizing Possession of a Child Prior to Removal

Before a court may, without prior notice and a hearing, issue a temporary order for the
conservatorship of a child under Tex. Fam. Code § 105.001(a)(1) or a temporary restraining order
or attachment of a child authorizing a governmental entity to take possession of a child, the court
must find that:

o There is an immediate danger to the physical health or safety of the child or the child has
been the victim of neglect or sexual abuse and that continuation in the home would be
contrary to the child’'s welfare;

e There is no time, consistent with the physical health or safety of the child and the nature of
the emergency, for a full Adversary Hearing; and

e Reasonable efforts, consistent with the circumstances and providing for the safety of the
child, were made to prevent or eliminate the need for removal of the child. Tex. Fam. Code
§ 262.102(a).

In determining whether there is an immediate danger to the physical health or safety of a child, the
court may consider whether the child’s household includes a person who has:

e Abused or neglected another child in a manner that causes serious injury to or the death of
the other child; or

e Sexually abused another child. Tex. Fam. Code § 262.102(b).

The court may not order and emergency removal to be based solely on the medical opinion of a
doctor under contract with DFPS who has not examined the child. Tex. Fam. Code § 262.102(b-1).

The court shall render a temporary order under Tex. Fam. Code Title 4 for the protection of the child
if the court finds that, based on the recommendation of or request by DFPS:

e Child abuse or neglect has occurred; and

e The child requires protection from family violence by a member of the child’s family
or household. Tex. Fam. Code § 262.102(c).
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3. Removal of Alleged Perpetrator of Physical/Sexual Abuse

If DFPS determines after an investigation that child abuse has occurred and that the child would be
protected in the child’s home by the removal of the alleged perpetrator of the abuse, DFPS shall file
a petition for the removal of the alleged perpetrator from the residence rather than attempt to remove
the child from the residence. Tex. Fam. Code § 262.1015(a).

Notwithstanding Tex. Fam. Code § 262.1015(a), if DFPS determines that a protective order under
Tex. Fam. Code Title 4 provides a reasonable alternative to obtaining an order under Tex. Fam.
Code § 262.1015(a), DFPS may file an application for a protective order on behalf of the child
instead of or in addition to obtaining a temporary restraining order or can assist the parent or other
adult with whom the child resides in obtaining a protective order. Tex. Fam. Code § 262.1015(a-1).

A court has the authority to issue a temporary restraining order for the removal of an alleged
perpetrator if the DFPS petition states facts sufficient to satisfy the court that:

e There is immediate danger to the physical health or safety of the child or the child has been
the victim of sexual abuse;

e There is no time, consistent with the physical health or safety of the child, for an Adversary
Hearing;

e The child is not in danger of abuse from a parent or other adult with whom the child will
continue to reside in the residence of the child;

o The parent or other adult with whom the child will continue to reside in the child’s home is
likely to make reasonable efforts to monitor the residence and report to DFPS and
appropriate law enforcement any attempt by the alleged perpetrator to return to the
residence; and

e The issuance of the order is in the best interest of the child. Tex. Fam. Code § 262.1015(b).
The temporary restraining order:

o Is to be served on the alleged perpetrator as well as the adult with whom the child will
continue to reside. Tex. Fam. Code § 262.1015(c).

e Expires not later than the 14th day after the order was rendered, unless the court grants an
extension under Tex. Fam. Code § 262.201(a-5), (e), or (e-1). Tex. Fam. Code §
262.1015(d).

o Requires that the other adult with whom the child will continue to reside make a reasonable
effort to monitor the residence and report to DFPS and the appropriate law enforcement
agency any attempt by the alleged perpetrator to return to the residence. Tex. Fam. Code §
262.1015(e).

The court shall order the removal of an alleged perpetrator if the court finds that the child is not in
danger of abuse from a parent or other adult with whom the child will continue to reside in the child’s
residence and that:
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e The presence of the alleged perpetrator in the child’s residence constitutes a continuing
danger to the physical health or safety of the child; or

e The child has been the victim of sexual abuse and there is a substantial risk that the child
will be the victim of sexual abuse in the future if the alleged perpetrator remains in the
residence. Tex. Fam. Code § 262.1015(f).

Removal of an alleged perpetrator from the child’s home was cited by the Supreme Court of Texas
as a means of protecting a child short of separating the child from the parents and placing the child
in foster care. See In re Tex. Dep't of Family and Protective Servs., 255 S.W.3d 613, 615 (Tex.
2008, orig. proceeding).

4. Failure to Report Perpetrator's Return

A person commits an offense if the person is a parent or other person with whom a child resides,
the person is served with an order, and the person fails to make a reasonable effort to monitor the
residence of the child or to report to DFPS and the appropriate law enforcement agency an attempt
by the alleged perpetrator to return to the residence. An offense under this section is a Class A
misdemeanor. Tex. Fam. Code § 262.1015(g).

5. Criminal Offense for Returning to Child's Residence

A person commits an offense if, in violation of a court order under this section, the person returns
to the residence of the child the person is alleged to have abused. An offense under this subsection
is a Class A misdemeanor, except that the offense is a felony of the third degree if the person has
previously been convicted under this subsection. Tex. Fam. Code § 262.1015(h).

. Emergency Removal Without a Court Order
1. Taking Possession Without a Court Order

If there is no time to obtain a temporary order, temporary restraining order or attachment under Tex.
Fam. Code § 262.102(a) before taking possession of the child consistent with the health and safety
of that child, an authorized representative of DFPS, a law enforcement officer, or a juvenile
probation officer may take possession of a child without a court order under the following conditions
only:

¢ On personal knowledge of facts that would lead a person of ordinary prudence and caution
to believe that there is an immediate danger to the physical health or safety of the child;

¢ On information furnished by another that has been corroborated by personal knowledge of
facts and all of which taken together would lead a person of ordinary prudence and caution
to believe there is an immediate danger to the physical health or safety of a child;

¢ On personal knowledge of facts that would lead a person of ordinary prudence and caution
to believe that the child has been the victim of sexual abuse or of trafficking under Tex. Penal
Code § 20A.02 or Tex. Penal Code § 20A.03;

¢ On information furnished by another that has been corroborated by personal knowledge of
facts and all of which taken together would lead a person of ordinary prudence and caution
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to believe that the child has been the victim of sexual abuse or of trafficking under Tex. Penal
Code § 20A.02 or Tex. Penal Code § 20A.03; or

¢ On information furnished by another that has been corroborated by personal knowledge of
facts and all of which taken together would lead a person of ordinary prudence and caution
to believe that the parent or person who has possession of the child is currently using a
controlled substance as defined by Tex. Health & Safety Code Chapter 481 and the use
constitutes an immediate danger to the physical health or safety of the child. Tex. Fam. Code
§ 262.104(a).

An authorized representative of DFPS, a law enforcement officer, or a juvenile probation officer may
take possession on personal knowledge or information furnished by another, that has been
corroborated by personal knowledge, that would lead a person of ordinary prudence and caution to
believe that the parent or person who has possession of the child has permitted the child to remain
on premises used for the manufacture of methamphetamine. Tex. Fam. Code § 262.104(b).

An authorized representative of DFPS, a law enforcement officer, or a juvenile probation officer may
not take possession of a child based solely on the medical opinion of a doctor under contract with
DFPS who has not examined the child. Tex. Fam. Code § 262.104(c).

A petition filed after taking possession of a child in an emergency must be supported by an affidavit
that comports with the grounds stated above. The affidavit must also state that based on the affiant’s
personal knowledge, there was no time, consistent with the child’s health and safety, for a full
adversary hearing under Tex. Fam. Code Subchapter C, that continuation in the home would be
contrary to the child’s welfare, and reasonable efforts were made to prevent or eliminate the need
for removal of the child. Tex. Fam. Code § 262.105.

2. Initial Hearing Requirement After Removal

If a child has been taken into possession without a court order by a governmental entity, the court
in which a suit has been filed shall hold an initial hearing on or before the first business day after
the date the child is taken into possession. Tex. Fam. Code § 262.106. The court shall render orders
that are necessary to protect the physical health and safety of the child. Tex. Fam. Code §
262.106(a).

If the court is unavailable for a hearing on the first business day, then, and only in that event, the
hearing shall be held no later than the first business day after the court becomes available, provided
that the hearing is held no later than the third business day after the child is taken into possession.
Tex. Fam. Code § 262.106(a).

For the purpose of determining the first business day after the date the child is taken into
possession, the child is considered to have been taken into possession by DFPS on the expiration
of the five-day period permitted pursuant to Tex. Fam. Code § 262.007(c) or Tex. Fam. Code §
262.110(b). Tex. Fam. Code § 262.106(d).

The initial hearing may be ex parte (without notice to the parents) and proof may be by sworn petition
or affidavit if a full Adversary Hearing is not practicable. Tex. Fam. Code § 262.106(b).
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If the initial hearing is not held within the time required, the child shall be returned to the parent,
managing conservator, possessory conservator, guardian, caretaker, or custodian who is presently
entitled to possession of the child. Tex. Fam. Code § 262.106(c).

3. Standard for Decision at Initial Hearing After Taking Possession

The court shall order the return of the child at the initial hearing regarding a child taken in possession
without a court order by a governmental entity, unless the court is satisfied that

¢ The evidence shows that one of the following circumstances exists:

o there is a continuing danger to the physical health or safety of the child if the child is
returned to the parent, managing conservator, possessory conservator, guardian,
caretaker, or custodian who is presently entitled to possession of the child;

o the child has been the victim of sexual abuse or of trafficking under Tex. Penal Code §
20A.02 or Tex. Penal Code § 20A.03 on one or more occasions and that there is a
substantial risk that the child will be the victim of sexual abuse or of trafficking in the
future;

o the parent or person who has possession of the child is currently using a controlled
substance as defined by Tex. Health & Safety Code Chapter 481, and the use
constitutes an immediate danger to the physical health or safety of the child; or

o the parent or person who has possession of the child has permitted the child to remain
on premises used for the manufacture of methamphetamine;

¢ Continuation of the child in the home would be contrary to the child’s welfare; and

e Reasonable efforts, consistent with the circumstances and providing for the safety of the
child, were made to prevent or eliminate the need for removal of the child. Tex. Fam. Code
§ 262.107(a).

In determining whether there is a continuing danger to the physical health or safety of a child, the
court may consider whether the household to which the child would be returned includes a person
who has:

e Abused or neglected another child in a manner that caused serious injury to or the death of
the other child; or

e Sexually abused another child. Tex. Fam. Code § 262.107(b).
4. Taking Possession of Child in Emergency with Intent to Return Home

An authorized representative of DFPS, a law enforcement officer, or a juvenile probation officer may
take temporary possession of a child without a court order on discovery of a child in a situation of
danger to the child’s physical health or safety when the sole purpose is to deliver the child without
unnecessary delay to the parent, managing conservator, possessory conservator, guardian,
caretaker, or custodian who is presently entitled to possession of the child. Tex. Fam. Code §
262.110(a).
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Until a parent or other person entitled to possession of the child takes possession of the child, DFPS
may retain possession of the child without a court order for not more than five days. On the
expiration of the fifth day, if a parent or other person entitled to possession does not take possession
of the child, DFPS shall take action under Tex. Fam. Code Chapter 262 as if DFPS took possession
under Tex. Fam. Code § 262.104. Tex. Fam. Code § 262.110(b).

. Expedited Hearing and Appeal

1. Expedited Hearing

DFPS is entitled to an expedited hearing under Tex. Fam. Code Chapter 262 in any proceeding in
which a hearing is required if DFPS determines that a child should be removed from the child’s
home because of an immediate danger to the physical health or safety of the child. Tex. Fam. Code
§ 262.112(a).

2. Expedited Appeal

In any proceeding in which an expedited hearing is held under Tex. Fam. Code § 262.112(a), DFPS,
a parent, guardian, or other party to the proceeding is entitled to an expedited appeal on a ruling by
the court that the child may not be removed from the child’s home. Tex. Fam. Code § 262.112(b).

3. Subsequent Allegation

If a child is returned to the child’s home after a removal in which DFPS was entitled to an expedited
hearing under Tex. Fam. Code § 262.112 and the child is subject of a subsequent allegation of
abuse or neglect, DFPS or any other interested party is entitled to an expedited hearing on the
removal of the child from the child’s home in the manner provided by Tex. Fam. Code § 262.112(a)
and to an expedited appeal in the manner provided by Tex. Fam. Code § 262.112(b). Tex. Fam.
Code § 262.112(c).

. After Ex Parte Order Authorizing Removal

1. Duration of Temporary Order, Temporary Restraining Order, and Attachment

A temporary order, temporary restraining order, or attachment of the child issued under Tex. Fam.
Code § 262.102(a) expires not later than 14 days after the date it is issued unless it is extended as
provided by Tex. R. Civ. P. 680 or Tex. Fam. Code § 262.201(a-5), (e), or (e-1). Tex. Fam. Code §
262.103.

2. Temporary Managing Conservatorship

The court has the authority to issue a temporary order as described in Tex. Fam. Code § 105.001,
including an order for temporary conservatorship of a child, which may be rendered without notice
and an Adversary Hearing if the order is an emergency order sought by a governmental entity. Tex.
Fam. Code § 105.001(h).

The best interest of the child shall always be the primary consideration of the court in determining
the issues of conservatorship and possession of and access to the child. Tex. Fam. Code § 153.002.
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The managing conservator must be a parent, a competent adult, DFPS, or a licensed child-placing
agency. Tex. Fam. Code § 153.005(b).

A voluntary agreement to temporary managing conservatorship cannot be used as an admission by
the parent that the parent engaged in conduct that endangered the child. Tex. Fam. Code § 262.013.

The rights and duties of a non-parent appointed as managing conservator are listed in Tex. Fam.
Code § 153.371.

A temporary order in a suit affecting a parent-child relationship rendered in accordance with Tex.
Fam. Code § 105.001 is not required to include a temporary parenting plan. The court may not
require the submission of a temporary parenting plan in any case by local rule or practice. Tex.
Fam. Code § 153.602.

3. Setting Date for Full Adversary Hearing

Unless the child has already been returned to the parent, managing conservator, possessory
conservator, guardian, caretaker, or custodian entitled to possession and the temporary order, if
any, has been dissolved, a full Adversary Hearing shall be held not later than the 14th day after the
date of the child was taken into possession by the governmental entity, unless the court grants an
extension under Tex. Fam. Code § 262.201 (e) or (e-1). Tex. Fam. Code § 262.201(a).

4. Attorney ad Litem and Guardian ad Litem Appointments
4.1 Mandatory Appointment of Attorney ad Litem and Guardian ad Litem

In a suit filed by a governmental entity requesting termination of the parent-child relationship or
to be named conservator of a child, the court shall appoint an attorney ad litem to represent the
interests of the child immediately after the filing, but before the full Adversary Hearing, to ensure
adequate representation of the child. Tex. Fam. Code § 107.012. For more information
regarding the role and responsibilities of an attorney ad litem, please see Tex. Fam. Code §
107.003 and Tex. Fam. Code § 107.004.

In a suit filed by a governmental entity seeking termination of the parent-child relationship or the
appointment of a conservator for a child, the court shall appoint a guardian ad litem to represent
the best interests of the child immediately after the filing of the petition but before the full
Adversary Hearing. Tex. Fam. Code § 107.011(a). For more information regarding the role and
responsibilities of a guardian ad litem, please see Tex. Fam. Code § 107.002.

4.2 Discretionary Appointment of Parent Attorney

Tex. Fam. Code § 107.0141 states that the court may appoint an attorney ad litem to represent
the interests of a parent for a limited period beginning at the time the court issues a temporary
restraining order or attachment of the parent’s child under Tex. Fam. Code Chapter 262 and
ending on the court’s determination of whether the parent is indigent before commencement of
the full Adversary Hearing. Tex. Fam. Code § 107.0141(a).

An attorney ad litem appointed for a parent under this section:

e Has the powers and duties of an attorney ad litem appointed under Tex. Fam. Code §
107.0131; and
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e If applicable, shall:

o conduct an investigation regarding the petitioner's due diligence in locating and
serving citation on the parent; and

o interview any parent or other person who may have information relating to the identity
or location of the parent. Tex. Fam. Code § 107.0141(b).

If the attorney ad litem identifies and locates the parent, the attorney ad litem shall:

e Inform the parent of the parent’s right to be represented by an attorney ad litem
appointed by the court, if the parent is indigent and appears in opposition to the suit;

e If the parent claims indigence and requests an attorney ad litem beyond the period of
time the temporary appointment under Tex. Fam. Code § 107.0141, assist the parent in
making a claim of indigence for the appointment of an attorney ad litem; and

e Assist the parent in preparing for the full Adversary Hearing under Tex. Fam. Code
Chapter 262, Subchapter C. Tex. Fam. Code § 107.0141(c).

If the court determines the parent is indigent, the court may appoint the attorney ad litem to
continue to represent the parent under Tex. Fam. Code § 107.013(a)(1). Tex. Fam. Code §
107.0141(d).

If the attorney ad litem is unable to identify or locate the parent, the attorney ad litem shall submit
to the court a written summary of the attorney ad litem’s efforts to identify or locate the parent
with a statement that the attorney ad litem was unable to identify or locate the parent. On receipt
of the summary required by Tex. Fam. Code § 107.0141(e), the court shall discharge the
attorney ad litem from the appointment. Tex. Fam. Code § 107.0141(e).

If the attorney ad litem identifies or locates the parent, and the court determines that the parent
is not indigent, the court shall discharge the attorney ad litem from the appointment. Tex. Fam.
Code § 107.0141(f).

4.3 Court-Maintained Appointment Lists

Each court in this state shall establish and maintain a list of all attorneys who are qualified to
serve as an attorney or guardian ad litem or mediator and are registered with the court. Tex.
Gov't Code § 37.003(a). Guardians ad litem or other persons appointed under a program
authorized by Tex. Fam. Code § 107.031 are exempt from this list. Tex. Gov’t Code § 37.002.
A court annually shall post each list at the courthouse of the county in which the court is located
and on any Internet website of the court. Tex. Gov’'t Code § 37.005. Courts will also be required
to use a rotation system to appoint attorneys unless certain exceptions apply. Tex. Gov’t Code
§ 37.004.

Additionally, the clerk of each court shall prepare a report on court appointments for an attorney
ad litem, guardian ad litem, guardian, mediator, or competency evaluator for a case before the
court in the preceding month or note that no appointments were made for the preceding month.
Tex. Gov't Code § 36.004(a). The report on court appointments must include:
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e The name of each person appointed by the court as an attorney ad litem, guardian ad
litem, guardian, mediator, or competency evaluator for a case in that month;

e The name of the judge and the date of the order approving compensation to be paid to
a person appointed as an attorney ad litem, guardian ad litem, guardian, mediator, or
competency evaluator for a case in that month;

e The number and style of each case in which a person was appointed as an attorney ad
litem, guardian ad litem, guardian, mediator, or competency evaluator for a case in that
month;

e The number of cases each person was appointed by the court to serve as an attorney
ad litem, guardian ad litem, guardian, mediator, or competency evaluator for a case in
that month;

e The total amount of compensation paid to a person appointed to serve as an attorney
ad litem, guardian ad litem, guardian, mediator, or competency evaluator appointed by
the court in that month and the source of the compensation; and

e If the total amount of compensation paid to a person appointed to serve as an attorney
ad litem, guardian ad litem, guardian, mediator, or competency evaluator for one
appointed case in that month exceeds $1,000, any information related to the case that
is available to the court on the number of hours billed to the court for the work performed
by the person or the person’s employees, including paralegals, and the billed expenses.
Tex. Gov't Code § 36.004(a)(1)-(6).

Not later than the 15th day of each month, the clerk of the court shall:
e Submit a copy of the report to the Office of Court Administration; and

e Post the report at the courthouse of the county in which the court is located and on any
Internet website of the court. Tex. Gov’t Code § 36.004(b).

If a court fails to provide to the clerk of the court information required for the report submitted
under Tex. Gov't Code § 36.004, the court is ineligible for any grant money awarded by this
state or a state agency for the next state fiscal biennium. Tex. Gov’t Code § 36.005.

4.4 Office of Child Representation and Office of Parent Representation and Managed
Assigned Counsel Program

a. Office of Child Representation and Office of Parent Representation

The Texas Family Code authorizes governmental entities, including a county or group of
counties, to create offices of child representation or parent representation. Tex. Fam. Code
Chapter 107, Subchapter E; Tex. Fam. Code § 107.251; Tex. Fam. Code § 107.252; Tex.
Fam. Code § 107.253; Tex. Fam. Code § 107.256; Tex. Fam. Code § 107.258; Tex. Fam.
Code § 107.259; Tex. Fam. Code § 107.260; Tex. Fam. Code § 107.261; and Tex. Fam.
Code § 107.262.

46

Texas Child Protection Law Bench Book



An office of child representation is an entity that used public money to provide legal
representation and services for a child in a suit filed by a governmental entity seeking
termination of the parent-child relationship or the appointment of a conservator for the child
in which the appointment is mandatory for a child under Tex. Fam. Code § 107.012. Tex.
Fam. Code § 107.254.

An office of parent representation is an entity that uses public money to provide legal
representation and services for a parent in a suit filed by a governmental entity seeking
termination of the parent-child relationship or the appointment of a conservator for the child
in which the appointment is mandatory for a parent under Tex. Fam. Code § 107.013. Tex.
Fam. Code § 107.255.

b. Managed Assigned Counsel Program for the Representation of Certain Children
and Parents

The Texas Family Code also includes provisions authorizing the creation of managed
assigned counsel programs. Tex. Fam. Code Chapter 107, Subchapter F; Tex. Fam. Code
§ 107.101; Tex. Fam. Code § 107.102; Tex. Fam. Code § 107.103; Tex. Fam. Code §
107.104; Tex. Fam. Code § 107.105; Tex. Fam. Code § 107.106; Tex. Fam. Code §107.107;
and Tex. Fam. Code § 107.108.

A managed assigned counsel program may be operated with public money for the purpose
of appointing counsel to provide legal representation and services for a child or parent in a
suit filed by a governmental entity seeking termination of the parent-child relationship or the
appointment of a conservator for the child in which appointment is mandatory for a child
under Tex. Fam. Code § 107.012 and for a parent under Tex. Fam. Code § 107.013. Tex.
Fam. Code § 107.102(a).

4.5 Duties and Required Training of Child’s Attorney Ad Litem

The duties and responsibilities of an attorney ad litem are found in Tex. Fam. Code § 107.003
and Tex. Fam. Code § 107.004. The duties of an attorney ad litem apply to suites filed under
Tex. Fam. Code Chapters 262, 263, and 264. A few specific duties of the attorney ad litem
include the following:

Tex. Fam. Code § 107.004 requires that the attorney for the child report to the court at each
hearing whether they met with the child or their caregiver prior to the hearing as required by
Tex. Fam. Code § 107.004(d)(1), or whether they are requesting a finding of cause that meeting
with the child was not feasible or in the best interest of the child.

The required meeting under Tex. Fam. Code § 107.004(d) must take place:

¢ A sufficient time before the hearing to allow the attorney ad litem to prepare for the
hearing in accordance with the child's expressed objectives of representation; and

e In a private setting that allows for confidential communications between the attorney ad
litem and the child or individual with whom the child ordinarily resides, as applicable.
Tex. Fam. Code § 107.004(d-1).
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Special Issue: The meeting between the AAL and child client should occur sufficiently in advance of
the hearing date to allow time to prepare for the hearing in light of the information obtained at the
meeting. This might be a subject of judicial inquiry during the hearing. Judges should encourage the
AAL to be aware of the format for meeting their child client and ensure the setting provides a private
setting but does not risk making the child feel unsafe. Consider referring the AAL to the “Toolkit for
Attorneys Representing Parents and Children in Child Protection Cases” for more in-depth trauma-
informed interviewing tips.

Tex. Fam. Code § 107.004(d-2) also requires that an attorney ad litem appointed to represent
a child in the managing conservatorship of DFPS shall, before each scheduled hearing under
Tex. Fam. Code Chapter 263 and 264, determine whether the child’s educational needs and
goals have been identified and addressed. Tex. Fam. Code § 107.004(d-2).

Tex. Fam. Code § 107.004(d-3) requires that an attorney ad litem review the child’s safety and
well-being, including any effects of trauma to the child, and take appropriate action, including
requesting a review hearing when necessary to address an issue of concern. Attorneys ad litem
must also provide proof that the attorney completed a training program on trauma-informed care
and the effect of trauma on children in DFPS conservatorship. Tex. Fam. Code § 107.004(b-

1)(2).
a. Duration of Appointment of a Child’s Attorney

Tex. Fam. Code § 107.016 requires an order appointing DFPS managing conservatorship
to continue the appointment of the AAL or the GAL, or the attorney serving in the dual role
for the child, as long as the child is in DFPS Conservatorship. The court may continue the
appointment of both the AAL and the GAL.

4.6 Duties of Parent Attorney

Tex. Fam. Code § 107.0131 requires an attorney appointed to represent a parent to abide by
the parent’s objectives for representation. Tex. Fam. Code § 107.0131(a)(1)(H).

a. Duration of Appointment of Parent Attorney

Tex. Fam. Code § 107.016 provides for continuity of representation for parents who appeal
a termination or managing conservatorship order, stating:

¢ An order appointing DFPS as the child's managing conservator may provide for the
continuation of the appointment of the guardian ad litem or attorney ad litem for the
child as long as the child is in the Department’s managing conservatorship; and

e An attorney appointed under Tex. Fam. Code Chapter 107, Subchapter B to serve
as an attorney ad litem for a parent or an alleged father continues to serve in that
capacity until the earliest of:

o the date the suit affecting the parent-child relationship is dismissed;
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o the date all appeals in relation to any final order terminating parental rights are
exhausted or waived; or

o the date the attorney is relieved of the attorney's duties or replaced by another
attorney after a finding of good cause is rendered by the court on the record. Tex.
Fam. Code § 107.016.

4.7 Duties of Parent Appointed to Represent Alleged Father

Except as otherwise provided by Tex. Fam. Code § 107.0132(b) and (d), an attorney ad litem
appointed under Tex. Fam. Code § 107.013 to represent the interests of an alleged father is
required to:

e Conduct an investigation regarding the petitioner’s due diligence in locating the alleged
father, including by verifying that the petitioner has obtained a certificate of the results of
a search of the paternity registry under Tex. Fam. Code Chapter 160;

¢ Interview any party or other person who has significant knowledge of the case who may
have information relating to the identity or location of the alleged father; and

e Conduct an independent investigation to identify or locate the alleged father, if
applicable. Tex. Fam. Code § 107.0132(a).

Tex. Fam. Code § 107.0132 provides duties for an attorney appointed to represent an alleged
father who cannot be located. Specifically, those duties are limited to conducting an investigation
regarding the petitioner's due diligence in locating the alleged father, and conducting an
independent investigation to locate the father, including interviewing parties or persons with
knowledge of the identity or location of the alleged father. If located, the attorney ad litem shall
provide to each party and the court the alleged father's name and locating information. If
appropriate, the court may allow the attorney to assist the alleged father in establishing paternity.
If the alleged father is adjudicated to be a parent of the child and is determined by the court to
be indigent, the court may appoint the attorney ad litem to continue to represent the father's
interests as a parent under Tex. Fam. Code § 107.013(a)(1) or (c). Tex. Fam. Code § 107.0132.

If the attorney ad litem is unable to identify or locate the alleged father, the attorney ad litem
shall submit to the court a written summary of the attorney ad litem's efforts to identify or locate
the alleged father with a statement that the attorney ad litem was unable to identify or locate the
alleged father. Tex. Fam. Code § 107.0132. On receipt of the summary required by Tex. Fam.
Code § 107.0132(d), the court shall discharge the attorney from the appointment. Tex. Fam.
Code § 107.0132(d).

4.8 Duties of Attorneys Appointed to Represent Parents Whose Identity or Location is
Unknown or Who Has Been Cited by Publication

Tex. Fam. Code § 107.014 addresses situations when an attorney is appointed to represent a
parent whose identity or location is unknown or who has been cited by publication.
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a. Duties

Except as provided by Tex. Fam. Code § 107.014(b) and (e), an attorney ad litem appointed
under Tex. Fam. Code § 107.013 to represent the interests of a parent whose identity or
location is unknown or who has been served by citation by publication is only required to:

e Conduct an investigation regarding the petitioner’s due diligence in locating the
parent;

e Interview any party or other person who has significant knowledge of the case who
may have information relating to the identity or location of the parent; and

¢ Conduct an independent investigation to identify or locate the parent, as applicable.
Tex. Fam. Code § 107.014(a).

b. If Parent Identified and Located
If the attorney ad litem identifies and locates the parent, the attorney ad litem shall:

e Provide to each party and the court the parent’'s name and address and any other
available locating information unless the court finds that:

o disclosure of a parent’s address is likely to cause that parent harassment, serious
harm, or injury; or

o the parent has been a victim of family violence; and

o If appropriate, assist the parent in making a claim of indigence for the appointment
of an attorney. Tex. Fam. Code § 107.014(b).

If the court makes a finding described by Tex. Fam. Code § 107.014(b)(1)(A) or (B), the
court may:

e Order that the information not be disclosed; or

e Render any other order the court considers necessary. Tex. Fam. Code §
107.014(c).

If the court determines the parent is indigent, the court may appoint the attorney ad litem to
continue to represent the parent under Tex. Fam. Code § 107.013(a)(1). Tex. Fam. Code §
107.014(d).

c. If Parent Not Located or Identified

If the attorney ad litem is unable to identify or locate the parent, the attorney ad litem shall
submit to the court a written summary of the attorney ad litem’s efforts to identify or locate
the parent with a statement that the attorney ad litem was unable to identify or locate the
parent. On receipt of the summary required by Tex. Fam. Code § 107.014(e), the court shall
discharge the attorney from the appointment. Tex. Fam. Code § 107.014(e).
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4.9 Required Attorney Training

Tex. Fam. Code § 107.004 requires continuing legal education for attorneys appointed to
represent children. An attorney ad litem appointed for a child in a proceeding under Tex. Fam.
Code Subtitle E shall complete at least three hours of continuing legal education relating to
representing children in child protection cases as described in Tex. Fam. Code § 107.004(c) as
soon as practicable after the attorney ad litem is appointed per Tex. Fam. Code § 107.004(b).
An attorney ad litem is not required to comply with Tex. Fam. Code § 107.004(d) if the court
finds that the attorney ad litem has experience equivalent to the required education. Tex. Fam.
Code § 107.004(b).

An attorney who is on the list maintained by the court as being qualified for appointment as an
attorney ad litem for a child in a child protection case must complete at least three hours of
continuing legal education relating to the representation of a child in a proceeding under Tex.
Fam. Code Subtitle E each year before the anniversary date of the attorney’s listing. Tex. Fam.
Code § 107.004(b-1). The continuing legal education must focus on the duties of an attorney ad
litem in, and the procedures of and best practices for, representing a child in a proceeding under
Tex. Fam. Code Subtitle E. Tex. Fam. Code § 107.004(c)(2).

Tex. Fam. Code § 107.0131 provides enumerated duties for parents’ attorneys, including three
hours of CLE training and meeting with the client before each hearing. Tex. Fam. Code §
107.0131 also requires that the continuing legal education relate to representing parents in child
protection cases and focus on the duties of an attorney ad litem in, and the procedures of and
best practices for, representing a parent in a proceeding under Tex. Fam. Code Subtitle E. Tex.
Fam. Code § 107.0131(b)(2). An attorney who is on the list maintained by the court as being
qualified for appointment as an attorney ad litem for a parent in a child protection case must
complete at least three hours of continuing legal education relating to the representation of a
parent in a proceeding under Tex. Fam. Code Subtitle E each year before the anniversary date
of the attorney’s listing. Tex. Fam. Code § 107.0131(c).

5. Notice Requirement to Parent Regarding Legal Representation

The temporary order, temporary restraining order, or attachment of a child rendered by the court
must contain the following statement prominently displayed in boldface type, capital letters, or
underlined:

“YOU HAVE THE RIGHT TO BE REPRESENTED BY AN ATTORNEY. IF YOU ARE INDIGENT
AND UNABLE TO AFFORD AN ATTORNEY, YOU HAVE THE RIGHT TO REQUEST THE
APPOINTMENT OF AN ATTORNEY BY CONTACTING THE COURT AT [ADDRESS],
[TELEPHONE NUMBER]. IF YOU APPEAR IN OPPOSITION TO THE SUIT, CLAIM INDIGENCE,
AND REQUEST THE APPOINTMENT OF AN ATTORNEY, THE COURT WILL REQUIRE YOU TO
SIGN AN AFFIDAVIT OF INDIGENCE AND THE COURT MAY HEAR EVIDENCE TO DETERMINE
IF YOU ARE INDIGENT. IF THE COURT DETERMINES YOU ARE INDIGENT AND ELIGIBLE
FOR APPOINTMENT OF AN ATTORNEY, THE COURT WILL APPOINT AN ATTORNEY TO
REPRESENT YOU.” Tex. Fam. Code § 262.102(d).

DFPS or other agency must give written notice to each parent of the child or to the child’'s
conservator or legal guardian when a representative of DFPS or other agency takes possession of
a child. Tex. Fam. Code § 262.109(a).
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The written notice must be given as soon as practicable, but in any event not later than the first
business day after the date the child is taken into possession. Tex. Fam. Code § 262.109(b).

The written notice requirements must include, among other things:
e The reasons why the child was removed;
¢ Contact information for the caseworker;
¢ A summary of legal rights; and
o A statement that the parent has the right to hire an attorney. Tex. Fam. Code § 262.109(c).

The court may, but is not required to, waive the required notice under special circumstances, such
as:

e The inability to locate the parent or caretaker;
¢ The child is an abandoned infant delivered to an emergency care provider; or
e For other good cause. Tex. Fam. Code § 262.109(d).

6. Information Provided to Relatives and Certain Individuals; Investigation

When DFPS takes possession of a child under Tex. Fam. Code Chapter 262, DFPS shall provide
information in writing to each adult who DFPS is able to identify and locate and who is:

¢ Related to the child within the fourth degree of consanguinity;

¢ An adult relative of the alleged father if DFPS has a reasonable basis to believe the alleged
father is the child’s biological father; or

¢ |dentified as a potential relative or designated caregiver as defined by Tex. Fam. Code §
264.751 on the proposed Child Placement Resources Form provided under Tex. Fam. Code
§ 261.307 and may provide information regarding an adult who DFPS determines has a
long-standing and significant relationship with the child. Tex. Fam. Code § 262.1095(a).

e The written notice must include, among other things:
o notice that the child is in the state’s custody;

o options available for participation in the care and placement and support of the family,
the methods by which the individual may exercise those options, and any requirements
the individual must satisfy to exercise those options, including the requirement that the
individual be evaluated by the DFPS under Tex. Fam. Code § 262.114 before the
individual may serve as a substitute caregiver; and the deadlines before which the
individual must respond to exercise those options;

o options that may be lost if the individual fails to timely respond;

o the date, time, and location of the Status Hearing, if applicable; and
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o information regarding the procedures and timeline for a suit affecting the parent-child
relationship. Tex. Fam. Code § 262.1095(b).

DFPS is not required to provide information to a person who has criminal or family violence history.
Tex. Fam. Code § 262.1095(c).

DFPS must provide the information immediately after the person has been identified and located.
Tex. Fam. Code § 262.1095(d-1).

DFPS must use due diligence to identify and locate all individuals described by Tex. Fam. Code §
262.1095(a) within 30 days of the date DFPS files the SAPCR. Tex. Fam. Code § 262.1095(d). The
failure of a parent or alleged father to complete the Child Placement Resources Form does not
relieve DFPS of its duty to seek information about persons under Tex. Fam. Code § 262.1095(d).
Tex. Fam. Code § 262.1095(e).

Special Issue: During the 87th Legislative Session, one significant change was the repeal of the
statutory framework for non-emergency removals. The Texas Department of Family and Protective
Services (DFPS) Child Protective Investigations Division made a determination that effective July 1,
2021, DFPS will no longer file non-emergency removals.

G. Service of Citation

The following are entitled to service of citation on the filing of a petition in an original suit:
e A managing conservator;
e A possessory conservator;
e A person having possession of or access to the child under an order;
e A person required by law or by order to provide for the support of the child;
e A guardian of the person of the child;
e A guardian of the estate of the child;

o Each parent as to whom the parent-child relationship has not been terminated or process has
not been waived under Tex. Fam. Code Chapter 161;

¢ An alleged father, unless there is attached to the petition an affidavit of waiver of interest in a
child executed by the alleged father as provided by Tex. Fam. Code Chapter 161 or unless the
petitioner has complied with the provisions of Tex. Fam. Code § 161.002(b)(2), (b)(3), or (b)(4);

e A man who has filed a notice of intent to claim paternity as provided by Tex. Fam. Code Chapter
160;

e DFPS, if the petition requests that DFPS be appointed as managing conservator of the child;
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e The Title IV-D agency, if the petition requests the termination of the parent-child relationship
and support rights have been assigned to the Title IV-D agency under Tex. Fam. Code Chapter
231;

e A prospective adoptive parent to whom standing has been conferred under Tex. Fam. Code §
102.0035; and

e A person designated as the managing conservator in a revoked or unrevoked affidavit of
relinquishment under Tex. Fam. Code Chapter 161 or to whom consent to adoption has been
given in writing under Tex. Fam. Code Chapter 162. Tex. Fam. Code § 102.009(a).

Alleged fathers are not parents as defined in Tex. Fam. Code § 101.024 and do not have the right to a
court-appointed attorney other than one appointed pursuant to Tex. Fam. Code § 107.013(a)(3) to
monitor the due diligence of DFPS in checking the paternity registry under Tex. Fam. Code Chapter
160. However, alleged fathers have the right to service of citation unless that right is waived in an
affidavit of waiver of interest in the child or forfeited by failing to register with the paternity registry. Tex.
Fam. Code § 102.009(a)(8).

Citation may be served on any other person who has or who may assert an interest in the child. Tex.
Fam. Code § 102.009(b).

Citation on the filing of an original petition in a suit shall be issued and served as in other civil cases.
Tex. Fam. Code § 102.009(c).

Waiver of Citation

Tex. Fam. Code § 102.0091 allows for waiver of citation. A party to a suit under Tex. Fam. Code Title
5 may waive the issuance or service of citation after the suit is filed by filing with the clerk of the court
in which the suit is filed the waiver of the party acknowledging receipt of a copy of the filed petition. Tex.
Fam. Code § 102.0091(a).

The party executing the waiver may not sign the waiver using a digitalized signature. Tex. Fam. Code
§ 102.0091(b). The waiver must contain the mailing address of the party executing the waiver. Tex.
Fam. Code § 102.0091(c).

Notwithstanding Tex. Civ. Prac. & Rem. Code § 132.001, the waiver must be sworn before a notary
public who is not an attorney in the suit, unless the party executing the waiver is incarcerated. Tex.
Fam. Code § 102.0091(d). The Texas Rules of Civil Procedure do not apply to a waiver executed under
Tex. Fam. Code § 102.0091. Tex. Fam. Code § 102.0091(e).

H. Evaluation of Identified Relatives and Other Designated Individuals
1. Background/Criminal History Checks

Before a full Adversary Hearing, DFPS must perform a background and criminal history check on
the relatives or other designated individuals identified as a potential relative or designated caregiver,
as defined by Tex. Fam. Code § 264.751, on the proposed Child Placement Resources Form
provided under Tex. Fam. Code § 261.307.
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DFPS shall determine which relative or other designated individual would be the most appropriate
substitute caregiver, if any, before the full Adversary Hearing. Until DFPS identifies such a caregiver,
DFPS must continue to explore substitute caregiver options. The time frames do not apply to a
relative or other designated individual located in another state. Tex. Fam. Code § 262.114(a).

For more on out of state placements, see generally the Interstate Compact on Placement of
Children® and The Interstate Compact on the Placement of Children (ICPC) chapter of this Bench
Book.

2. Home Study Filed with Court

At the full Adversary Hearing, DFPS shall, after redacting any social security numbers, file with the
court:

e A copy of each proposed Child Placement Resources Form completed by the parent or other
person having legal custody of the child;

e A copy of any completed home study performed; and

e The name of the relative or other designated caregiver, if any, with whom the child has been
placed. Tex. Fam. Code § 262.114(a-1).

If the child has not been placed with a relative or other designated caregiver by the time of the full
Adversary Hearing, DFPS shall file with the court a statement that explains:

e The reasons why DFPS has not placed the child with a relative or other designated caregiver
listed on the proposed Child Placement Resources Form; and

e The actions DFPS is taking, if any, to place the child with a relative or other designated
caregiver. Tex. Fam. Code § 262.114(a-2).

Placement

1. Child Placement Resources Form

DFPS may place a child with a relative or other designated caregiver identified on the proposed
Child Placement Resources Form.

DFPS:
¢ Must determine that the placement is in the best interest of the child;

e Must complete the background and criminal history check and conduct a preliminary
evaluation of the relative or other designated caregiver's home before the child is placed
with the relative or other designated caregiver;

¢ May place the child before conducting the background and criminal history check or home

study required by Tex. Fam. Code § 262.114(a). Not later than 48 hours after the time that

the child is placed with the relative or other designated caregiver, DFPS shall begin the

home study of the relative or other designated caregiver. DFPS shall complete the home
study as soon as possible unless otherwise ordered by a court; and
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e Shall provide a copy of an informational manual required under Tex. Fam. Code § 261.3071
to the relative or other designated caregiver at the time of the child’s placement. Tex. Fam.
Code § 262.114(b).

o Must give preference in hierarchical order, from relatives, fictive kin, foster homes, and
GROs. Tex. Fam. Code § 262.114(d).

If a child is not placed with a relative, the court shall at each hearing under Tex. Fam. Code Chapter
262, include in its findings a statement on whether DFPS has elicited information regarding potential
caregivers from the child. Tex. Fam. Code § 262.0022(1).

A foster parent with whom the child previously resided shall be considered for placement if:

o DFPS determines that placement of the child with a relative or designated caregiver is not
in the child's best interest; and

e The placement is available and is in the child's best interest. Tex. Fam. Code § 262.114(c).

Special Issue: Courts are also required at each permanency hearing held under Chapter 263 to review
the placement of each child who is not placed with a relative caregiver or designated caregiver as
defined by Tex. Fam. Code § 264.751 and make a finding as to whether DFPS is able to place the child
with a relative or designated caregiver and to state the evidence that supports its finding either way.
Tex. Fam. Code § 263.002(b). Doing so promotes positive permanency for children and youth. Positive
permanency means that the child exits DFPS care into a permanent setting that includes a legal
relationship to a family. Keeping positive permanency in mind throughout the entire CPS case can
facilitate identifying best outcomes for the child at every stage of the case.

2. Caregiver Visit with Child; Information
Before placing a child with a proposed relative or other designated caregiver, DFPS must:
¢ Arrange a visit between the child and the proposed caregiver; and

e Provide the proposed caregiver with a form (which may be the same form DFPS provides
to nonrelative caregivers) containing information, to the extent it is available, about the child
that would enhance continuity of care for the child, including:

o the child’s school information and educational needs;
o the child’s medical, dental, and mental health care information;
o the child’s social and family information; and

o any other information about the child DFPS determines will assist the proposed caregiver
in meeting the child’s needs. Tex. Fam. Code § 264.7541(a).

DFPS may waive the requirements if the proposed relative or other designated caregiver has a
long-standing or significant relationship with the child and has provided care for the child at any time
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during the 12 months preceding the date of the proposed placement. Tex. Fam. Code §
264.7541(b).

3. Unacceptable Facilities for Housing Child

When a child is taken into possession and no allegations of delinquent conduct, conduct in need of
supervision, or criminal conduct have been made, that child may not be held in isolation or in a jail,
juvenile detention facility, or other secure detention facility. Tex. Fam. Code § 262.108.

. Visitation Schedule

1. Visitation with Certain Children

DFPS must develop a temporary visitation schedule for children in in the temporary managing
conservatorship of DFPS when the goal is reunification with the child’s parent. Tex. Fam. Code §
262.115(b).

DFPS shall ensure that a parent who is otherwise entitled to possession of the child has an
opportunity to visit the child not later than the fifth day after the date DFPS is named temporary
managing conservator of the child unless:

e DFPS determines that visitation is not in the child’s best interest; or

¢ Visitation with the parent would conflict with a court order relating to possession of or access
to the child. Tex. Fam. Code § 262.115(c).

2. Temporary Visitation Schedule

Before a hearing conducted under Tex. Fam. Code Chapter 262, Subchapter C, DFPS in
collaboration with each parent of the child must develop a temporary visitation schedule for the
child’s visits with each parent. The visitation schedule may conform to the minimum visitation
policies of DFPS. DFPS shall consider the factors listed in Tex. Fam. Code § 263.107(c) in
developing the temporary visitation schedule. Unless modified by court order, the schedule remains
in effect until a visitation plan is developed under Tex. Fam. Code § 263.107. Tex. Fam. Code §
262.115(d).

DFPS may include the temporary visitation schedule in any report DFPS submits to the court before
or during a hearing under Tex. Fam. Code Chapter 262, Subchapter C. The court may render any
necessary order regarding the temporary visitation schedule. Tex. Fam. Code § 262.115(e).

Special Issue: In approving a temporary visitation schedule or a visitation plan, judges should consider
ways to minimize trauma to the child and ensure that all safety issues have been taken into account.
Please see the Domestic Violence Chapter in this Bench Book for additional information regarding
safety issues and visitation.
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K. Placement When Child Victim of Human Trafficking

A court in an emergency, initial, or full Adversary Hearing conducted under Tex. Fam. Code Chapter
262 may order that the child who is the subject of the hearing be placed in a secure agency foster home
verified in accordance with Tex. Hum. Res. Code § 42.0531, if the court finds that:

e The placement is in the best interest of the child; and

¢ The child’s physical health or safety is in danger because the child has been recruited, harbored,
transported, provided, or obtained for forced labor or commercial sexual activity, including any
child subjected to an act specified in Tex. Penal Code § 20A.02 or Tex. Penal Code § 20A.03.
Tex. Fam. Code § 262.011.
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BURDEN OF PROOF

A. Sufficient Evidence to Satisfy a Person of Ordinary Prudence and
Caution

The standard “ordinary prudence and caution” requires a minimal showing of proof, less than a
preponderance but enough to persuade a reasonable person, similar to the “probable cause” required
for a search warrant. This burden of proof applies to:

o Ex Parte Removal Hearing. Tex. Fam. Code § 262.101;

e Taking Possession of a Child in Emergency Without a Court Order. Tex. Fam. Code § 262.104;
and

o Full Adversary Hearing. Tex. Fam. Code § 262.201.

e Hearing on a request for court ordered participation. Tex. Fam. Code § 264.203.

B. Preponderance of the Evidence

To show a “preponderance of evidence” is to have evidence that is of greater weight or is more
convincing than the evidence that is offered in opposition to it. To understand how to meet this burden,
one can picture the scales of justice where one side is slightly higher on one side; this slight raise on
one side is enough to meet the preponderance of the evidence. It is the standard of proof which is
generally used in civil cases. This burden applies to:

¢ 60 Day Status Review. Tex. Fam. Code § 105.005;
e Permanency Hearing before Final Order. Tex. Fam. Code § 105.005;

¢ Final Order Awarding Permanent Managing Conservatorship (PMC) (without termination). Tex.
Fam. Code § 105.005;

e Permanency Hearing after Final Order. Tex. Fam. Code § 105.005; and
e Adoption Hearing. Tex. Fam. Code § 105.005.

e Hearing on reinstatement of parental rights. Tex. Fam. Code § 161.303.

C. Clear and Convincing

To meet a “clear and convincing” burden of proof is to show the measure or degree of proof that will
produce in the mind of the trier of fact (either a judge or a jury) a firm belief or conviction as to the truth
of the allegations sought to be established. More than just a “Preponderance of the Evidence” but not
as much as “Beyond a Reasonable Doubt.” The burden applies to:

e Termination of Parental Rights. Tex. Fam. Code § 161.001; and
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¢ An Order placing a child in foster care under the Indian Child Welfare Act. 25 U.S.C. § 1912(e).

D. Beyond a Reasonable Doubt

The burden of proof “beyond a reasonable doubt” is met when the trier of fact is fully satisfied, or entirely
convinced that something occurred. The burden applies to:

o Termination cases subject to the Indian Child Welfare Act. 25 U.S.C. §1912(f).

The “beyond a reasonable doubt” standard which applies in ICWA cases is the highest standard of
proof in a termination of parental rights case under Texas law, signaling the weight of this decision on
the trier of fact.
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SERVICE OF CITATION

A. Service of Citation

In lawsuits filed by DFPS, the agency is responsible for obtaining service of citation containing the
original petition and providing notice of trial settings and other events during the pendency of the legal
case. Citation on the filing of an original petition in a SAPCR shall be issued and served “as in other
civil cases.” Tex. Fam. Code § 102.009(c). However, most courts do not require service on all those
entitled to service before proceeding with the Adversary Hearing. The court may proceed with
temporary orders prior to any required service by publication. Tex. Fam. Code § 262.201(0).

1. Parties to be Served
DFPS is responsible for obtaining service of citation on the following parties:

o Each parent (including an alleged father), unless the parent’s rights are terminated, or a
parent signs a waiver of service;

¢ A managing or possessory conservator, guardian, or other person with court-ordered access
to the child;

e A prospective adoptive parent with standing or a conservator designated in an affidavit of
relinquishment; and

e The Texas Attorney General's Office or any other child-support agency (if child-support
payments may be affected). See Tex. Fam. Code § 102.009(a); CPS Policy Handbook §
5230 Service by Citation.®

Citation may be served on any other person who has or who may assert an interest in the child.
Tex. Fam. Code § 102.009(b).

Service must be accomplished via the method prescribed in Tex. R. Civ. P. 106 and by a person
authorized pursuant to Tex. R. Civ. P. 103.

2. DFPS Must Make a Diligent Effort to Locate Parent and Relatives

If a parent, as defined by Tex. Fam. Code § 160.102(11), of the child has not been personally served
in a suit in which DFPS seeks termination, DFPS must make a diligent effort to locate that parent.
Tex. Fam. Code § 161.107(b).

If a parent has not been personally served and cannot be located, DFPS shall make a diligent effort
to locate a relative of the missing parent to give the relative an opportunity to request appointment
as the child’s managing conservator. Tex. Fam. Code § 161.107(c).

If a missing parent is believed to be living in a foreign country, DFPS must ask family members in
the United States for contact information, contact the consulate of that country, and request
assistance in locating the parent. If a missing parent is believed to be living in Mexico, DFPS must
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follow policies outlined in § 5233.61 of the CPS Policy Handbook. See CPS Policy Handbook §
5233.33 Searching for Residents of a Foreign Country.”

3. Relative Defined for Diligent Search Purposes

A relative means a parent, grandparent, adult sibling, or child. Tex. Fam. Code § 161.107(a)(2). If
DFPS is not able to locate a missing parent or a relative of that parent and sufficient information is
available concerning the physical whereabouts of the parent or relative, DFPS shall request the
Office of the Attorney General to use the parental locater service to determine the location of the
missing parent or relative. Tex. Fam. Code § 161.107(d).

DFPS shall be required to provide evidence to the court to show what actions were taken by DFPS
in making a diligent effort to locate the missing parent and relative of the missing parent. Tex. Fam.
Code § 161.107(e).

4. Citation by Publication and Diligent Search

Once DFPS has made the effort and has been unsuccessful, DFPS can file a Motion to Cite by
Publication under Tex. R. Civ. P. 109.

Tex. R. Civ. P. 109 requires that before citation by publication can be issued by the clerk, the
petitioner must file an affidavit of due diligence. That rule also requires the court trying the case to
inquire into the sufficiency of the diligence exercised in attempting to ascertain the residence or
whereabouts of the known parent who cannot be located, before granting any judgment on such
service.

Special Issue: As of July 1, 2020, the Office of Court Administration’s Public Information website is
available for posting citations and other public or legal notice required to be posted on the website or
requested to be posted by a court or court clerk. For more information, visit the Citation by Publication
and Court Notices Website.

B. Notice

DFPS is responsible for providing service of citation and notice of several matters relating to agency
activities relating to a lawsuit (investigations, removals, review hearings, etc.). While the same word
“notice” is often used for both, it is important to distinguish between service and notice. The Texas
Family Code requires that DFPS provide notice to parents of the investigation and removal of a child,
as well as notice to relatives of the removal, and notice to parties, relatives, caregivers, and child if age
10 or older, of all review hearings. These notice obligations, however, do not need to be executed in
accordance with the rules governing service under the Texas Rules of Civil Procedure. Tex. Fam. Code
§ 263.0021 provides several methods of notice available to DFPS.
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Special Issue: Service of citation is required upon the filing of an original petition to give named parties
notice of the suit. DFPS should include notice of any upcoming scheduled hearings, such as the
adversary hearing, with the citation to comply with the requirement that all persons entitled be given 10
days’ notice of a hearing. Tex. Fam. Code § 263.0021(b). In addition to giving notice of a hearing along
with service of citation, notice may be given in a temporary order following a full adversary hearing, in
an order following a hearing under Tex. Fam. Code Chapter 263, in open court, or in any manner that
would provide actual notice to a person entitled to notice. Tex. Fam. Code § 263.0021(c).

1. The Right to Notice

The Petitioner, which is usually DFPS, must ensure that notice of the lawsuit is provided to those
who are sued.

2. Methods of Providing Notice of Hearing

The requirements for citation are different from requirements for notice of motions or of particular
hearings. Citation generally must be by personal service on the Respondent unless citation is
waived by the Respondent, forfeited under the “paternity registry” process, or given by some form
of substituted service, including citation by publication, as authorized by the Texas Rules of Civil
Procedure.

Once citation is complete and a return of service is on file, notice may be served by delivering a
copy to the party to be served, or the party’s duly authorized agent or attorney of record, as the
case may be, electronically through the electronic filing manager if the email address of the party
or attorney to be served is on file with the electronic filing manager or in person, by mail, by
commercial delivery service, by fax, by email, or by such other manner as the court in its discretion
may direct.

Service by mail shall be complete upon deposit of the paper, enclosed in a postpaid, properly
addressed wrapper, in a post office or official depository under the care and custody of the United
States Postal Service. Service by telephonic document transfer after 5:00 p.m. local time of the
recipient shall be deemed served on the following day. Notice may also be served by a party to the
suit, an attorney of record, a sheriff or constable, or by any other person competent to testify. Tex.
R. Civ. P. 21a.

3. Information Provided to Relatives and Certain Individual; Investigation

When DFPS takes possession of a child under Tex. Fam. Code Chapter 262, DFPS shall provide
information to each adult DFPS is able to identify and locate who:

¢ |srelated to the child within the third degree of consanguinity, as defined by Tex. Gov’'t Code
§ 573.023(c);

¢ |sanadult relative of the alleged father if DFPS has a reasonable basis to believe the alleged
father is the child’s biological father; and

¢ Anyone who is identified as a potential relative or designated caregiver on the proposed
Child Placement Resources Form. Tex. Fam. Code § 262.1095(a)(1).
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DFPS may provide information to each adult DFPS is able to identify and locate who has a long-
standing and significant relationship with the child. Tex. Fam. Code § 262.1095(a)(2).

The written notice must include:
¢ A statement that the child is in the state’s custody;
e Options available for participation in the care and placement and support of the family;
e Options that may be lost if the individual fails to timely respond; and
e The date, time, and location of the Status Hearing, if known. Tex. Fam. Code § 262.1095(b).

DFPS is not required to provide information to a person who has criminal or family violence history.
Tex. Fam. Code § 262.1095(c).

DFPS must use due diligence to identify and locate all individuals described by Tex. Fam. Code §
262.1095(a) within 30 days of the date DFPS files the SAPCR, and the failure of a parent or alleged
father to complete the Child Placement Resources Form does not relieve DFPS of its duty to seek
information about persons under Tex. Fam. Code § 262.1095(d). Tex. Fam. Code § 262.1095(d)
and (e).

4. Report Regarding Notification of Relatives

Tex. Fam. Code § 263.007 requires DFPS to provide the court with a report regarding their
compliance with Tex. Fam. Code § 262.1095. The court should review this report to assess DFPS’
diligent efforts. Tex. Fam. Code § 263.007.

5. Notice to Parents of Right to Counsel

Before commencement of the full Adversary Hearing, if an attorney has not already been appointed
under Tex. Fam. Code § 107.013, the court must inform each parent not represented by an attorney
of:

o The right to be represented by an attorney; and

e |[f a parent is indigent and appears in opposition to the suit, the right to a court-appointed
attorney. Tex. Fam. Code § 262.201(c).

Tex. Fam. Code § 107.0141 allows the court to appoint an attorney for a parent whenever the
SAPCR s filed, but if a parent’s first appearance is at the Adversary Hearing and the parent requests
the appointment of an attorney, then the court shall require the parent to complete and file with the
court an affidavit of indigence. The court may consider additional evidence to determine whether
the parent is indigent, including evidence relating to the parent’s income, source of income, assets,
property ownership, benefits paid in accordance with a federal, state, or local public assistance
program, outstanding obligations, and necessary expenses and the number and ages of the
parent’s dependents. If the appointment of an attorney for the parent is requested, the court shall
make a determination of indigence before commencement of the full Adversary Hearing. If the court
determines the parent is indigent, the court shall appoint an attorney to represent the parent. Tex.
Fam. Code § 262.201(c).
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6. Foreign Consulates

When DFPS takes possession of a child who was born in another country who is not a U.S. citizen,
DFPS must notice the foreign consul of the country of which the child is a citizen. See CPS Policy
Handbook § 6715 Working with the Foreign Consulate.®

To notify a foreign consulate that DFPS has removed a child, the caseworker must:
o Complete Form 2650, Letter to Foreign Consulates;

¢ Send the completed form to the designated consulate by mail, return receipt requested, or
by fax and include the confirmation notice when filing it with the court; and

e Send a copy of the notice to the attorney representing DFPS.

Caseworkers should contact the DFPS Immigration Specialist for consular office contact
information. CPS Policy Handbook § 6715.1 Giving Notice to a Foreign Consulate.®
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ADVERSARY HEARING

Legal Overview of Adversary Hearing

Texas Family Code
Title 5. The Parent-Child Relationship & the Suit Affecting the Parent-Child Relationship Chapter 262.
Procedures in Suit by Governmental Entity to Protect Health & Safety of Child Subchapter C.
Adversary Hearing

Please see the At a Glance and Adversary Hearing
Checklists in the Checklist Section of the Bench Book.

A Full Adversary Hearing occurs after a court grants an ex parte order approving the removal of a child
from a parent or caretaker; this hearing is to be held within 14 days of the date the child was taken into
the possession of DFPS. Tex. Fam. Code § 262.201. Courts across Texas differ in the way Full
Adversary Hearings are held, but in all cases DFPS has the burden to show why its recommendations
should be approved by the court, including why a child should be in substitute care.

A. Hearing After Emergency Removal With or Without a Court Order

1. When Must Hearing Be Held

A hearing must be held not later than the 14th day after the date the child was taken into possession
unless the court grants an extension pursuant to Tex. Fam. Code § 262.201(a-5), (e) or (e-1). Tex.
Fam. Code § 262.201(a).

2. Extension

Although Tex. Fam. Code § 262.103 allows for the temporary order, temporary restraining order,
and attachment of a child to be extended, there is no specific provision for the extension of the
Adversary Hearing beyond the 14th day. If the hearing cannot be held within the 14 days, some
courts convene and reset the hearing, while others rely on case law which indicates that the failure
to conduct the Adversary Hearing does not deprive the court of its jurisdiction. /n re JM.C., 109
S.W.3d 591, 595 (Tex. App. — Fort Worth 2003, no pet.).

For indigent parents, the court may, for good cause shown, postpone the full Adversary Hearing for
up to seven days from the date of the attorney’s appointment to provide the attorney time to respond
to the petition and prepare for the hearing. Tex. Fam. Code § 262.201(e). For parents who are not
indigent, but who appear in opposition, the court may, for good cause shown, postpone the full
Adversary Hearing for up to seven days from the date of the parent’s appearance to allow the parent
to hire an attorney or to provide the parent’s attorney time to respond to the petition and prepare for
the hearing. Tex. Fam. Code § 262.201(a-5) or (e-1). Under an extension granted pursuant to Tex.
Fam. Code § 262.201(e), the court may shorten or lengthen the extension granted, if the parent and
the appointed attorney agree in writing. If the court postpones the full Adversary Hearing, the court
shall extend a temporary order, temporary restraining order, or attachment issued by the court under
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Tex. Fam. Code § 262.102(a) for the protection of the child until the date of the rescheduled full
Adversary Hearing. Tex. Fam. Code § 262.201(a-5) or (e).

3. Burden/Standard of Proof

Findings must be based on sufficient evidence to satisfy a person of ordinary prudence and caution.
Tex. Fam. Code § 262.201(Qg).

4. Duties of DFPS Prior to Adversary Hearing

Tex. Fam. Code § 262.014 requires DFPS, at the request of the attorney for a parent who is a party
in the suit or the attorney ad litem for the parent’s child, before the adversary hearing, to provide
the name of any person the Department intends to call as a witness to the allegations (except the
name of a Department employee), a copy of any offense report relating to the allegations contained
in the petition that will be used to refresh a witness’s memory, and a copy of any photo, video or
recording that will be presented as evidence.

5. Required Findings if Child to Remain in Care
a. Danger to Physical Health and Safety

There was a danger to the physical health or safety of the child, including a danger that the child
would be a victim of trafficking under Tex. Penal Code § 20A.02 or Tex. Penal Code § 20A.03,
which was caused by an act or failure to act of the person entitled to possession from whom the
child is removed and for the child to remain in the home is contrary to the welfare of the child.
Tex. Fam. Code § 262.201(g)(1).

b. Urgent Need to Protect

The urgent need for protection required the immediate removal of the child and reasonable
efforts, consistent with the circumstances and providing for the safety of the child, were made
to eliminate or prevent the child’s removal. Tex. Fam. Code § 262.201(g)(2).

In determining whether there is a continuing danger to the physical health or safety of the child
under Tex. Fam. Code § 262.201(g), the court may consider whether the household to which
the child would be returned includes a person who has:

o Abused or neglected another child in a manner that caused serious injury to or the death
of the other child; or

e Sexually abused another child. Tex. Fam. Code § 262.201(i)(1) and (i)(2).
c. Reasonable Efforts

Reasonable efforts have been made to enable the child to return home, but there is a substantial
risk of a continuing danger if the child is returned home. Tex. Fam. Code § 262.201(g)(3).

6. Court Actions/Orders if Child to Remain in Care

a. Issue an Appropriate Temporary Order
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A temporary order rendered under Tex. Fam. Code Chapter 262 is valid and enforceable until
properly superseded by a court with jurisdiction to do so. A court to which the suit has been
transferred may enforce by contempt or otherwise a temporary order properly issued under Tex.
Fam. Code Chapter 262. Tex. Fam. Code § 262.204.

b. Admonish and Notify Parents

Inform each parent in open court that parental and custodial rights and duties may be subject to
restriction or termination unless the parent is willing and able to provide a safe environment for
the child. Tex. Fam. Code § 262.201(m).

Before the commencement of the full Adversary Hearing, the court must inform each parent not
represented by an attorney of:

e The right to be represented by an attorney; and

e [faparentis indigent and appears in opposition to the suit, the right to a court-appointed
attorney. Tex. Fam. Code § 262.201(c).

c. Order Placement with Another Parent

The court must place the child with the parent who did not endanger the child or perpetrate
abuse or neglect unless the parent cannot be located, or the court finds that possession of the
child by the parent constitutes a continuing danger to the child despite reasonable efforts by
DFPS to enable that person’s possession. Tex. Fam. Code § 262.201(g-1). If such a person is
located by DFPS after the Adversary Hearing and makes a written request for possession of the
child, DFPS must notify the court and request a hearing. Fam. Code § 262.201(q).

d. Order Placement with a Relative

If it is not safe to return a child to either parent, the court must place a child with a relative unless
it is not in the best interest of the child. Tex. Fam. Code § 262.201(n).

e. Render Protective Order, if Necessary

If the court finds that the child requires protection from family violence by a member of the child’s
family or household, the court shall render a protective order for the child under Tex. Fam. Code
Chapter 105. Tex. Fam. Code § 262.201(k).

f. Inquire About Native American Heritage

The court shall ask all parties present at the full Adversary Hearing whether the child or the
child’s family has a Native American heritage and identify any Native American tribe with which
the child may be associated. Tex. Fam. Code § 262.201(f). For more information regarding
requirements when a child has a Native American heritage, see the Indian Child Welfare Act
chapter of this Bench Book.

g. Set Status Hearing

Although not statutorily required, the Status Hearing date is usually set at the Adversary Hearing
and open court notice to parties can be given.
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Special Issue: Courts should consider setting the dates for Status, Initial Permanency, and Final
Hearings at the start of the case as it helps provide all parties and interested persons with notice of
future hearings.

B. If Court Does Not Remove the Child or Continue DFPS
Conservatorship

Both statute and case law encourage the use of alternatives to removal as long as the child is protected.
See the Alternatives to Removal chapter of this Bench Book. If the court orders the return of the child
to the parent or does not remove the child, the same alternatives are available to the court.

C. Mandatory Appointment of Attorney for Parent

When DFPS files a petition requesting termination or seeking conservatorship of a child, the court must
appoint an attorney for the following persons:

¢ An indigent parent who responds in opposition to either termination of parental rights or to the
appointment of DFPS as managing conservator, Tex. Fam. Code § 107.013(a)(1);

e A parent served by publication, Tex. Fam. Code § 107.013(a)(2);

e An alleged father who failed to register with paternity registry and whose identity or location is
unknown, Tex. Fam. Code § 107.013(a)(3); and

o An alleged father who registered with the paternity registry but cannot be personally served.
Tex. Fam. Code § 107.013(a)(4).

In a suit described by Tex. Fam. Code § 107.013(a), if a parent is not represented by an attorney at the
parent’s first appearance in court, the court shall inform the parent of:

e The right to be represented by an attorney; and

¢ |If the parent is indigent and appears in opposition to the suit, the right to an attorney ad litem
appointed by the court. Tex. Fam. Code § 107.013(a-1).

The court may appoint one attorney for both parents if they are both entitled to such an appointment
and the court finds that their interests are not in conflict and there is no history or pattern of past or
present family violence by one parent directed against the other parent, a spouse, or a child of the
parties. Tex. Fam. Code § 107.013(b).

The court shall require a parent who claims indigence under Tex. Fam. Code § 107.013(a) to file an
affidavit of indigence pursuant to Tex. R. Civ. P. 145(b) before the court may conduct a hearing to
determine the parent’s indigence under Tex. Fam. Code § 107.013. Tex. Fam. Code § 107.013(d).

The court may consider additional evidence at that hearing, including evidence relating to the parent’s
income, source of income, assets, property ownership, benefits paid in accordance with a federal, state,
or local public assistance program, outstanding obligations, and necessary expenses and the number
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and ages of the parent’s dependents. If the court determines the parent is indigent, the court shall
appoint an attorney ad litem to represent the parent. Tex. Fam. Code § 107.013(d).

However, if DFPS has alleged grounds for termination of parental rights under Tex. Fam. Code §
161.003(b) based on inability to care for the child, the court must appoint an attorney when the petition
is filed and without regard to opposition or indigence.

1. Temporary Appointment of Attorney ad Litem for Parents

Tex. Fam. Code § 107.0141 authorizes the court to appoint an attorney ad litem to represent the
interests of a parent for a limited period beginning at the time the court issues a temporary
restraining order or attachment of the parent’s child under Tex. Fam. Code Chapter 262 and ending
on the court’s determination of whether the parent is indigent before commencement of the full
Adversary Hearing. Tex. Fam. Code § 107.0141(a).

An attorney ad litem appointed for a parent under this section:

o Has the powers and duties of an attorney ad litem appointed under Tex. Fam. Code §
107.0131; and

o |[f applicable, shall:

o conduct an investigation regarding the petitioner’s due diligence in locating and serving
citation on the parent; and

o interview any parent or other person who may have information relating to the identity or
location of the parent. Tex. Fam. Code § 107.0141(b).

e [f the attorney ad litem identifies and locates the parent, the attorney ad litem shall:

o inform the parent of the parent’s right to be represented by an attorney ad litem
appointed by the court, if the parent is indigent and appears in opposition to the suit;

o if the parent claims indigence and requests an attorney ad litem beyond the period of
time the temporary appointment under Tex. Fam. Code § 107.0141, assist the parent in
making a claim of indigence for the appointment of an attorney ad litem; and

o assist the parent in preparing for the full Adversary Hearing under Tex. Fam. Code
Chapter 262, Subchapter C. Tex. Fam. Code § 107.0141(c).

If the court determines the parent is indigent, the court may appoint the attorney ad litem to continue
to represent the parent under Tex. Fam. Code § 107.013(a)(1). Tex. Fam. Code § 107.0141(d).

If the attorney ad litem is unable to identify or locate the parent, the attorney ad litem shall submit
to the court a written summary of the attorney ad litem’s efforts to identify or locate the parent with
a statement that the attorney ad litem was unable to identify or locate the parent. On receipt of the
summary required by Tex. Fam. Code § 107.0141(e), the court must discharge the attorney ad litem
from the appointment. Tex. Fam. Code § 107.0141(e).
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If the attorney ad litem identifies or locates the parent, and the court determines that the parent is
not indigent, the court shall discharge the attorney ad litem from the appointment. Tex. Fam. Code
§ 107.0141(f).

D. Transfer

Tex. Fam. Code § 155.201 requires that upon receiving notice that a court exercising emergency
jurisdiction under Chapter 262 has ordered the transfer of a SAPCR under Tex. Fam. Code §
262.203(a)(2), a CCEJ must transfer the proceedings to the court exercising jurisdiction under Chapter
262. The court exercising emergency jurisdiction under Chapter 262 may also transfer the SAPCR to
the CCEJ for the convenience of the parties and if transfer is in the child’s best interest. However, a
court hearing the case under Tex. Fam. Code Chapter 262 must transfer any SAPCR to the court in
which the suit for dissolution of marriage is pending once the Chapter 262 court has rendered a final
order. Tex. Fam. Code Chapter 263, Subchapter E. Tex. Fam. Code § 262.203(a)(3); Tex. Fam. Code
Chapter 6, Subchapter E. Tex. Fam. Code § 6.407(a), (b) and (c); Tex. Fam. Code Chapter 103, Tex.
Fam. Code § 103.002; Tex. Fam. Code Chapter 155, Subchapter C. Tex. Fam. Code § 155.201(a).

e The date of any future hearings in the case that have been scheduled by the transferring court;

¢ Any date scheduled by the transferring court for the dismissal of the suit under Tex. Fam. Code
§ 263.401; and

¢ The name and contact information of each attorney ad litem or guardian ad litem appointed in
the suit. Tex. Fam. Code § 262.203(d).

The court to which a suit affecting the parent-child relationship is transferred may retain an attorney ad
litem or guardian ad litem appointed by the transferring court. If the court finds that the appointment of
a new attorney ad litem or guardian ad litem is appropriate, the court shall appoint that attorney ad litem
or guardian ad litem before the earlier of:

e The 10th day after the date of receiving the order of transfer; or
o The date of the first scheduled hearing after the transfer. Tex. Fam. Code § 262.203(e).

Tex. Fam. Code § 155.207(a) and (c) address the transfer of court files from one jurisdiction to another.
Not later than the 10th working day after the date an order of transfer is signed, the clerk of the court
transferring a proceeding shall send to the proper court in the county to which transfer is being made:

e The pleadings in the pending proceeding and any other document specifically requested by a
party;

e Certified copies of all entries in the minutes;
e A certified copy of each final order; and

e A certified copy of the order of transfer signed by the transferring court. Tex. Fam. Code §
155.207(a).

On receipt of the pleadings, documents, and orders from the transferring court, the clerk of the
transferee court shall docket the suit and shall notify the judge of the transferee court, all parties, the
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clerk of the transferring court, and, if appropriate, the transferring court’s local registry that the suit has
been docketed. Tex. Fam. Code § 155.207(c).

A motion to transfer relating to a suit filed under Tex. Fam. Code Chapter 262 may be filed separately
from the petition and is timely filed while the case is pending. Tex. Fam. Code § 262.203(b).

1. Order of Transfer
An order of transfer must include:

o The date of any future hearings in the case that have been scheduled by the transferring
court;

o Any date scheduled by the transferring court for the dismissal of the suit under Tex. Fam.
Code § 263.401; and

¢ The name and contact information of each attorney ad litem or guardian ad litem appointed
in the suit. Tex. Fam. Code § 263.203(d).

The court to which a suit is transferred may retain an attorney ad litem or guardian ad litem
appointed by the transferring court. If the court finds that the appointment of a new attorney ad litem
or guardian ad litem is appropriate, the court shall appoint that attorney ad litem or guardian ad litem
before the earlier of:

e The 10th day after the date of receiving the order of transfer; or
e The date of the first scheduled hearing after the transfer. Tex. Fam. Code § 262.203(e).
2. Transfer of Court Files

Tex. Fam. Code § 155.207(a) and (c) address the transfer of court files from one jurisdiction to
another. Not later than the 10th working day after the date an order of transfer is signed, the clerk
of the court transferring a proceeding shall send to the proper court in the county to which transfer
is being made:

e The pleadings in the pending proceeding and any other document specifically requested by
a party;

e Certified copies of all entries in the minutes;
o A certified copy of each final order; and

o A certified copy of the order of transfer signed by the transferring court. Tex. Fam. Code §
155.207(a).

On receipt of the pleadings, documents, and orders from the transferring court, the clerk of the
transferee court shall docket the suit and shall notify the judge of the transferee court, all parties,
the clerk of the transferring court, and, if appropriate, the transferring court’s local registry that the
suit has been docketed. Tex. Fam. Code § 155.207(c).
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E. Placement with Relatives or Designated Caregiver

1. Before the Adversary Hearing
DFPS must:

e Evaluate each person listed on the Child Placement Resources Form to determine who
would be most the appropriate substitute caregiver;

e Complete a home study of the most appropriate caregiver, Tex. Fam. Code § 262.114(a);
and

e Conduct background and criminal history checks of the relatives or other designated
individuals identified as potential relatives or designated caregivers on the Child Placement
Resources Form. Please see the CPS Policy Handbook § 6610.%°

DFPS may place the child with the relative or designated caregiver identified on the proposed
placement form if DFPS determines that the placement is in the best interest of the child. DFPS
must complete the background and criminal history check and conduct a preliminary evaluation of
the relative or other designated caregiver’'s home before the child is placed with the relative or other
designated caregiver. Tex. Fam. Code § 262.114(b).

Not later than 48 hours after the time that the child is placed with the relative or other designated
caregiver, DFPS shall begin the home study of the relative or other designated caregiver. Tex. Fam.
Code § 262.114(b). DFPS shall complete the home study as soon as possible unless otherwise
ordered by a court. Tex. Fam. Code § 262.114(b).

DFPS must provide an informational manual required by Tex. Fam. Code § 261.3071 to the relative
or other designated caregiver at the time of the child’s placement. Tex. Fam. Code § 262.114(b).

2. At the Adversary Hearing

DFPS must, after redacting any social security numbers, file with the court:
e A copy of each proposed Child Placement Resources Form;
e A copy of any completed home study; and

e The name of the relative or other designated caregiver, if any, with whom the child has been
placed. Tex. Fam. Code § 262.114(a-1).

The court shall inquire from all parties whether the child has had the opportunity to provide
information regarding potential caregivers and whether individuals identified by the child are listed
on the proposed Child Placement Resources Form. Tex. Fam. Code § 262.201(1-1).

If the child has been placed with a relative or designated caregiver, the court shall inform the
individual serving as a placement for the child of the ability to become a licensed foster parent and
apply for a Permanent Care Assistance program under Tex. Fam. Code Chapter 264, Subchapter
K. Tex. Fam. Code § 262.201(n-1).
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Special Issue: The Permanency Care Assistance (PCA) program gives financial support to kinship
caregivers who want to provide a permanent home to children in the temporary or permanent managing
conservatorship of DFPS who cannot be reunited with their parents or adopted. Monthly payments are
$400 to $545 per month, depending upon the needs of each child. To qualify for PCA, kinship caregivers
must apply to become foster parents, care for the child as foster parents for at least six months,
negotiate and sign a PCA Agreement before a court grants them managing conservatorship of the
child, and obtain an order from a court naming them the managing conservator of the child after the
PCA Agreement has been signed. Please see the Bench Book Chapter on Permanency Care
Assistance for more information.

If the child has NOT been placed by the time of the full Adversary Hearing, DFPS shall file with the
court:

e A statement that explains the reasons why DFPS has not placed the child with a relative or
other designated caregiver listed on the proposed Child Placement Resources Form; and

e The actions DFPS is taking, if any. Tex. Fam. Code § 262.114(a-2).

Special Issue: Courts must make a finding at the Adversary Hearing as to whether DFPS is able to
place the child with a relative or other designated caregiver and state the evidence that supports its
finding either way. Tex. Fam. Code § 262.0022.

DFPS may file with the court the temporary visitation schedule developed pursuant to Tex. Fam.
Code § 262.115(d). The court may render any necessary order regarding the temporary visitation
schedule. Tex. Fam. Code § 262.115(e).

3. Modifying Child Support

Tex. Fam. Code § 154.001 requires the court to notify the Office of the Attorney General within 10
days if a court presiding over a SAPCR involving DFPS orders child support payments or modifies
child support payments that requires the payments be made to DFPS.

Tex. Fam. Code § 234.007(a) requires all parties who pay child support under temporary or final
orders to pay child support through the state disbursement unit, including child support employers
who are court-ordered to withhold from the obligor’s income.

4. Further Consideration of Former Foster Parent

DFPS must consider placing a child who has previously been in the managing conservatorship of
DFPS with a foster parent with whom the child previously resided if DFPS determines that
placement of the child with a relative or designated caregiver is not in the child’s best interest and
the placement is available and in the child’s best interest. Tex. Fam. Code § 262.114(c).
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F. Placement When Child Victim of Human Trafficking

A court in an emergency, initial, or full Adversary Hearing conducted under Tex. Fam. Code Chapter
262 may order that the child who is the subject of the hearing be placed in a secure agency foster home
verified in accordance with Tex. Hum. Res. Code § 42.0531, if the court finds that:

e The placement is in the best interest of the child; and

¢ The child’s physical health or safety is in danger because the child has been recruited, harbored,
transported, provided, or obtained for forced labor or commercial sexual activity, including any
child subjected to an act specified in Tex. Penal Code § 20A.02 or Tex. Penal Code § 20A.03.
Tex. Fam. Code § 262.011.

G. Aggravated Circumstances

If the court finds aggravated circumstances, it may:

¢ Waive the requirements of formulating a service plan and making reasonable efforts to return
the child to a parent; and

e Accelerate the trial schedule. Tex. Fam. Code § 262.2015(a).

To view the list of aggravated circumstances, see Tex. Fam. Code § 262.2015.

Special Issue: One of the offenses that constitutes aggravated circumstances is knowingly subjecting
a child to sex trafficking, receiving a benefit from a venture that involves sex trafficking, or engaging in
sexual conduct with a trafficked child.

The court must also:

o Find that reasonable efforts to make it possible for the child to safely return home are not
required;

e Set and conduct the initial Permanency Hearing within 30 days of making this finding; and

o Set the final hearing. Note, there is no required time frame for a trial on the merits other than
before the dismissal date set pursuant to Tex. Fam. Code § 263.401. Tex. Fam. Code §
262.2015(c) and (d).

H. Decisions Regarding Education Required at Adversary Hearing

1. Designation of Education Decision-Maker

Tex. Fam. Code § 263.004 requires DFPS to provide notice to the court and others of the entity or
person holding education decision-making authority. Generally, when appointed temporary or
permanent managing conservator, DFPS is given the rights and duties of a non-parent managing
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conservator pursuant to Tex. Fam. Code § 153.371, which includes the right to make decisions
regarding the child’s education. Tex. Fam. Code § 153.371(10).

Unless the court order limits the rights and duties of DFPS under Tex. Fam. Code § 153.371(10) to
make decisions regarding the child’s education, DFPS must file with the court the name and contact
information for each person who has been:

e Designated by DFPS to make educational decisions on behalf of the child; and

o Assigned to serve as the child’s surrogate parent in accordance with 20 U.S.C. 1415(b) and
Tex. Educ. Code § 29.001(10), for purposes of decision-making regarding special education
services, if applicable. Tex. Fam. Code § 263.004(a).

Not later than the fifth day after the date of an Adversary Hearing held under Tex. Fam. Code §
262.201 is concluded, DFPS must file the information required by Tex. Fam. Code § 263.004(a)
with the court and provide a copy to the school the child attends. Tex. Fam. Code § 263.004(b).

Special Issue: The notice required by Tex. Fam. Code § 263.004 will be provided by DFPS via Form
2085E, Designation of Education Decision-Maker. For more information regarding this form, please see
the Education chapter of this Bench Book.

If a person other than a person identified under Tex. Fam. Code § 263.004(a) is designated to make
educational decisions or assigned to serve as a surrogate parent, DFPS shall file the updated
information in a permanency progress report filed under Tex. Fam. Code § 263.303 or Tex. Fam.
Code § 263.502. The updated information must be provided to the school the child attends not later
than the 5th day after the date of the designation or assignment. Tex. Fam. Code § 263.004(c).

2. DFPS Must Ensure the Child Returns Child to School After Removal

If DFPS takes possession of a child during the school year, DFPS shall ensure that the child returns
to school not later than the third school day after the date an order is rendered providing for
possession of the child by DFPS, unless the child has a physical or mental condition of a temporary
and remediable nature that makes the child’s attendance infeasible. Tex. Fam. Code § 264.115(a).

If the child has a physical or mental condition of a temporary and remediable nature that makes the
child’s attendance infeasible, DFPS shall notify the school in writing that the child is unable to attend
school. If the child’s physical or mental condition improves so that the child’s attendance is feasible,
DFPS shall ensure that the child immediately returns to school. Tex. Fam. Code § 264.115(b).
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STATUS HEARING

Legal Overview of Status Hearing

Texas Family Code
Title 5. The Parent-Child Relationship & the Suit Affecting the Parent-Child Relationship
Chapter 263. Review of Placement of Children under Care of Department of Family and Protective
Services
Subchapter C. Status Hearing

The Status Hearing focuses on the child’s status and service plan. The Status Hearing is an opportunity
for the judge and other parties to review the service plan, but it is generally not viewed as an opportunity
to relitigate whether the child should have been placed in the legal custody of DFPS.

Please see the Checklist Section for Status Hearing Checklist.

A. Timing and Notice

1. Hearing is Mandatory

The Status Hearing is mandatory unless the court holds an initial Permanency Hearing under Tex.
Fam. Code § 262.2015 (aggravated circumstances) before the date a Status Hearing is required.
Tex. Fam. Code § 263.201(b).

2. Timing of Status Hearing

Not later than the 60th day after the date the court renders a temporary order appointing DFPS as
temporary managing conservator of a child, the court shall hold a Status Hearing to review the
child’s status and service plan. Tex. Fam. Code § 263.201(a).

3. Notice Must Be Given Pursuant to Tex. Fam. Code § 263.0021

Notice of a hearing under Tex. Fam. Code Chapter 263 shall be given to all persons entitled to
notice of the hearing. Tex. Fam. Code § 263.0021(a). Notice of a hearing under Chapter 263 must
state that the individual receiving notice pursuant to Tex. Fam. Code § 263.0021(b) may, but is not
required to, attend the hearing and may request to be heard at the hearing. Tex. Fam. Code §
263.0021(e). Courts must determine whether the child’s caregiver is present at the hearing and
allow the caregiver to testify if the caregiver wishes to provide information about the child. Tex. Fam.
Code § 263.0021(f).

The following persons are entitled to at least 10 days' notice and are entitled to present evidence
and be heard at a hearing under Tex. Fam. Code Chapter 263:

o DFPS;

e The foster parent, pre-adoptive parent, relative providing care, or the director or director’s
designee of the group home or general residential operation where the child resides;
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Each parent of the child;
The managing conservator or guardian of the child;

An attorney ad litem appointed for the child, if the appointment was not dismissed in the final
order;

A guardian ad litem appointed for the child, if the appointment was not dismissed in the final
order;

A volunteer advocate appointed for the child, if the appointment was not dismissed in the
final order;

The child if:
o the child is 10 years of age or older; or
o the court determines it is appropriate for the child to receive notice; and

Any other person or agency named by the court to have an interest. Tex. Fam. Code §
263.0021(b).

Notice of a hearing under Tex. Fam. Code Chapter 263 may be given:

As provided by Tex. R. Civ. P. 21a;

In a temporary order following a full Adversary Hearing;

In an order following a hearing under Tex. Fam. Code Chapter 263;
In open court; or

In any manner that would provide actual notice to a person entitled to notice. Tex. Fam.
Code § 263.0021(c).

B. Mandatory Findings

During a Status Hearing, the court shall make findings as to whether:

DFPS has exercised due diligence to locate all necessary persons, including an alleged father
of the child, regardless of whether the alleged father is registered with the paternity registry
under Tex. Fam. Code § 160.402. DFPS is required to file a report under Tex. Fam. Code §
263.007 detailing its efforts to identify, locate, and provide information to each adult described
by Tex. Fam. Code § 262.1095(a). Tex. Fam. Code § 263.202(f) requires that the court review
the report and order DFPS to make further efforts, if warranted. Tex. Fam. Code § 262.202(a)(1);
Tex. Fam. Code § 263.202(f); Tex. Fam. Code § 262.1095(a); and Tex. Fam. Code § 263.007.

The child and each parent, alleged father, or relative of the child before the court have furnished
to DFPS all available information necessary to locate another absent parent, alleged father, or
relative of the child through the exercise of due diligence. Tex. Fam. Code § 263.202(a)(2).
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A plan that has the goal of returning the child to the parent adequately ensures that reasonable
efforts are made to enable the child’s parents to provide a safe environment for the child. Tex.
Fam. Code § 263.202(b)(1). The court shall give the child’s parents the opportunity to comment
on the service plan. Tex. Fam. Code § 263.202(g).

e The parents have reviewed and understand the plan, the plan is narrowly tailored to address
any specific issues identified by DFPS, and the child’s parents and the representative of DFPS
have signed the plan. Tex. Fam. Code § 263.202(b)(2), (b)(3) and (b)(4).

e The court has identified the individual who has the right to consent to medical treatment for the
child under Tex. Fam. Code § 266.004. Tex. Fam. Code § 263.202(e).

e The court is directed to inquire at the Status Hearing whether parents or other parties have
provided information necessary to locate an alleged father, an absent parent, or a relative of the
child. ltis left to the court to decide what action, if any, should be taken in response to a negative
answer. Tex. Fam. Code § 263.202(a)(2).

e The court is required, after reviewing and making any necessary modifications, to incorporate
the service plan into the orders of the court and may render additional appropriate orders to
implement or require compliance with the plan. Tex. Fam. Code § 263.202(b-1).

Special Issue: DFPS is required to involve the parents in developing the service plan. Tex. Fam. Code
§ 263.102(a)(3). Parent attorneys are entitled to attend any case staffing in which the parent is invited
to participate, including to develop a family service plan. Tex. Fam. Code §107.0131(a)(2)(F). Courts
might consider whether DFPS has involved counsel for the child and whether the parent has substantial
input as to what services are appropriate to help the family reunify and ensure the child’s well-being.

C. Court Shall Advise/Warn Parents

1. Service Plan Progress Shall Be Reviewed at All Subsequent Hearings

The court shall advise the parties that progress under the service plan will be reviewed at all
subsequent hearings, including a review of whether the parties have acquired or learned any
specific skills or knowledge stated in the service plan. Tex. Fam. Code § 263.203(b).

2. Court Shall Warn Parents

The court is required to inform each parent in open court that parental and custodial rights and
duties may be subject to restriction or to termination unless the parent or parents demonstrate a
willingness and ability to provide the child with a safe environment. Tex. Fam. Code § 263.006 and
Tex. Fam. Code § 263.202(b)(2).
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3. Court Shall Advise Parent of Appointment of Attorney

Tex. Fam. Code § 263.203(a) requires that the court advise the parties of the provisions regarding
the mandatory appointment of an attorney ad litem under Tex. Fam. Code Chapter 107, Subchapter
A and appoint an attorney ad litem to represent the interests of any person eligible if the appointment
is required by that subchapter. Tex. Fam. Code § 263.203(a).

Tex. Fam. Code § 263.0061 requires notice to parents of right to counsel. At the Status Hearing
required by Tex. Fam. Code Chapter 263, Subchapter C and at each Permanency Hearing required
by Tex. Fam. Code Chapter 263, Subchapter D, the court shall inform each parent not represented
by an attorney of:

e The right to be represented by an attorney; and

e |[f a parent is indigent and appears in opposition to the suit, the right to a court-appointed
attorney. Tex. Fam. Code § 263.0061(a).

If a parent claims indigence and requests the appointment of an attorney in a proceeding under
Tex. Fam. Code Chapter 263, Subchapter C and Subchapter D, the court shall require the parent
to complete and file with the court an affidavit of indigence. The court may hear evidence to
determine whether the parent is indigent. If the court determines the parent is indigent, the court
shall appoint an attorney to represent the parent. Tex. Fam. Code § 263.0061(b).

4. Court Shall Review Visitation Plan

Court shall review the visitation plan, taking into consideration the factors specified in Tex. Fam.
Code § 263.107(c). Tex. Fam. Code § 263.108(a). See Section E of this chapter.

The court may modify, or order DFPS to modify, an original or amended visitation plan at any time.
Tex. Fam. Code § 263.108(b).

. Court Review of the Service Plan
1. Service Plan Shall Be Filed

Except as provided by Tex. Fam. Code § 262.2015, DFPS must file a service plan not later than the
45th day after the date the court renders a temporary order appointing DFPS as temporary
managing conservator of a child. Tex. Fam. Code § 263.101.

Tex. Fam. Code § 263.103 requires that the service plan shall be developed jointly with the parents.
If the parents refuse to or are unable to participate, DFPS is required to file the service plan with
the court and request that the court order that it is effective. The service plan remains in effect until
amended by the court. Tex. Fam. Code § 263.103.

Tex. Fam. Code § 263.104 clarifies that any amendments to the service plan shall be developed
jointly with the parents. If the parents refuse to or are unable to participate, DFPS is required to file
the service plan with the court for it to become effective. The parent is allowed to file a motion with
the court at any time to request review and modification of the amended service plan. Tex. Fam.
Code § 263.104. A court can modify a service plan at any time. Tex. Fam. Code § 263.106.
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2. Contents of the Service Plan

The service plan must:

Be specific;

Be in writing and in a language that the parents understand, or made otherwise available;
Be prepared by DFPS in conference with the child’s parents;

State appropriate deadlines;

Specify the primary permanency goal and at least one alternative goal;

State the steps necessary to:

o return the child to the child’s home if the placement is in foster care;

o enable the child to remain in the child’'s home with the assistance of a service plan if
placement is in the home under DFPS’ supervision; or

o otherwise provide a permanent safe placement for the child;

State the actions and responsibilities that are necessary for the child’s parents to take to
achieve the plan goal during the period of the service plan and the assistance to be provided
to the parents by DFPS or other agency toward meeting that goal;

State any specific skills or knowledge that the child’s parents must acquire or learn, as well
as any behavioral changes the parents must exhibit, to achieve the plan goal;

State the actions and responsibilities that are necessary for the child’s parents to take to
ensure that the child attends school and maintains or improves the child’s academic
compliance;

State the name of the person with DFPS whom the child’s parents may contact for
information relating to the child if other than the person preparing the plan; and

Prescribe any other term or condition that DFPS determines to be necessary to the service
plan’s success. Tex. Fam. Code § 263.102(a).

The service plan shall include the following statement:

TO THE PARENT: THIS IS A VERY IMPORTANT DOCUMENT. ITS PURPOSE IS TO HELP YOU
PROVIDE YOUR CHILD WITH A SAFE ENVIRONMENT WITHIN THE REASONABLE TIME
PERIOD SPECIFIED IN THE PLAN. IF YOU ARE UNWILLING OR UNABLE TO PROVIDE YOUR
CHILD WITH A SAFE ENVIRONMENT, YOUR PARENTAL AND CUSTODIAL RIGHTS MAY BE
RESTRICTED OR TERMINATED OR YOUR CHILD MAY NOT BE RETURNED TO YOU. THERE
WILL BE A COURT HEARING AT WHICH A JUDGE WILL REVIEW THIS SERVICE PLAN. Tex.
Fam. Code § 263.102(b).

3. Service Plans for Children Under Two Years of Age
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DFPS shall consult with relevant professionals to determine the skills or knowledge that the parents
of a child under two years of age should learn or acquire to provide a safe placement for the child.
DFPS shall incorporate those skills and abilities into service plans, as appropriate. Tex. Fam. Code
§ 263.102(f).

4. Effective Date
The service plan takes effect when:
e The child’s parents and the appropriate representative of DFPS sign the plan; or

e The courtissues an order giving effect to the plan without the parents’ signatures. Tex. Fam.
Code § 263.103(d).

The plan is in effect until amended by the court or is superseded by a new plan negotiated between
the parents and DFPS. Tex. Fam. Code § 263.103(e) and Tex. Fam. Code § 263.104. A court can
modify a service plan at any time. Tex. Fam. Code § 263.106.

5. Court Implementation of Service Plan

After reviewing the original or any amended service plan, and making any changes or modifications
deemed necessary, the court must incorporate the original or amended service plan into the orders
of the court. The court may also render additional appropriate orders to implement or require
compliance with an original or amended service plan. Tex. Fam. Code § 263.106.

E. Court Review of Visitation Plan

For more information regarding visitation and relevant forms, please see the Bench Book Chapter
entitled Family Visitation.

1. Visitation Plan

Visitation plans apply only to a child in the temporary managing conservatorship of DFPS when the
goal is reunification of the child with the child’s parent. Tex. Fam. Code § 263.107(a).

Not later than the 30th day after the date DFPS is named temporary managing conservator of a
child, DFPS, in collaboration with each parent of the child, shall develop a visitation plan. Tex. Fam.
Code § 263.107(b).

In determining the frequency and circumstances of visitation under Tex. Fam. Code § 263.107,
DFPS must consider:

e The safety and best interest of the child;

e The age of the child;

e The desires of each parent regarding visitation with the child;
e The location of each parent and the child; and

e The resources available to DFPS, including the resources to:
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o ensure that visitation is properly supervised by a DFPS employee or an available and
willing volunteer DFPS determines suitable after conducting a background and criminal
history check; and

o provide transportation to and from visits. Tex. Fam. Code § 263.107(c).

Not later than the 10th day before the date of a Status Hearing under Tex. Fam. Code § 263.201,
DFPS shall file with the court a copy of the visitation plan developed under Tex. Fam. Code §
263.107. Tex. Fam. Code § 263.107(d).

DFPS may amend the visitation plan on mutual agreement of the child’s parents and DFPS or as
DFPS considers necessary to ensure the safety of the child. An amendment to the visitation plan
must be in the child’s best interest. DFPS shall file a copy of any amended visitation plan with the
court. Tex. Fam. Code § 263.107(e).

A visitation plan developed under Tex. Fam. Code § 263.107 may not conflict with a court order
relating to possession of and access to the child. Tex. Fam. Code § 263.107(f).

2. Review of Visitation Plan; Modification

At the first hearing held under Tex. Fam. Code Chapter 263 after the date an original or amended
visitation plan is filed with the court under Tex. Fam. Code § 263.107, the court shall review the
visitation plan, taking into consideration the factors listed under Tex. Fam. Code § 263.107(c). Tex.
Fam. Code § 263.108(a).

The court may modify, or order DFPS to modify, an original or amended visitation plan at any time.
Tex. Fam. Code § 263.108(b).

A parent who is entitled to visitation under a visitation plan may at any time file a motion with the
court to request review and modification of an original or amended visitation plan. Tex. Fam. Code
§ 263.108(c).

3. Court Implementation of Visitation Plan

After reviewing an original or amended visitation plan, the court shall render an order regarding a
parent’s visitation with a child that the court determines appropriate. Tex. Fam. Code § 263.109(a).

If the court finds that visitation between a child and a parent is not in the child’s best interest, the
court shall render an order that:

o States the reasons for finding that visitation is not in the child’s best interest; and

o OQutlines specific steps the parent must take to be allowed to have visitation with the child.
Tex. Fam. Code § 263.109(b).

If the order regarding visitation between a child and a parent requires supervised visitation to protect
the health and safety of the child, the order must outline specific steps the parent must take to have
the level of supervision reduced. Tex. Fam. Code § 263.109(c).
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F. Child Placement Resources Form

The court shall require all parties present at the Status Hearing to file a Child Placement Resources
Form, if they have not already done so. Tex. Fam. Code § 263.201(c).

The court shall inquire from all parties whether the child has had the opportunity to provide information
regarding potential caregivers and whether individuals identified by the child are listed on the proposed
Child Placement Resources Form. Tex. Fam. Code § 263.202(h).

If the child has been placed with a relative or designated caregiver, the court shall inform the individual
serving as a placement for the child of the ability to become a licensed foster parent and apply for a
Permanency Care Assistance program. Tex. Fam. Code § 263.202(i).

G. Permanency Planning Meetings
1. Timing of Permanency Planning Meetings

DFPS shall hold a permanency planning meeting for each child for whom DFPS is appointed
temporary managing conservator in accordance with a schedule adopted by department rule that
is designed to allow the child to exit the managing conservatorship of DFPS safely and as soon as
possible and be placed with an appropriate adult caregiver who will permanently assume legal
responsibility for the child. Tex. Fam. Code § 263.009(a).

The initial permanency planning meeting is to occur within 45 days after DFPS removes a child to
develop an initial Family Plan of Service (FPOS) and visitation plan. Permanency planning meetings
should also occur before scheduled permanency hearings, after a significant update to the child’s
permanency goal, and as soon as possible after a final court order naming DFPS as permanent
managing conservator of a youth age 16 or older with a permanency goal of Another Planned
Permanency Living Arrangement (APPLA) and any time after that, if there is no progress toward
achieving positive permanency for the youth. CPS Policy Handbook § 6251.11

2. Permanency Planning Meeting Requirements
At each permanency planning meeting, DFPS shall:
¢ Identify any barriers to achieving a timely permanent placement for the child;

e Develop strategies and determine actions that will increase the probability of achieving a
timely permanent placement for the child; and

e Use the family group decision-making model whenever possible. Tex. Fam. Code §
263.009(b).

H. Placement of a Child in Qualified Residential Treatment Program

A Qualified Residential Treatment Program (QRTP) must meet the definition assigned under the
Federal Family First Prevention Services Act (FFPSA). Tex. Fam. Code § 263.00201(a). The program
must have a trauma informed treatment model and 24 hour, 7 days a week onsite licensed nursing and
clinical staff, must facilitate and document family participation and outreach, must provide discharge
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planning and family aftercare for six months, and must be licensed and nationally accredited. 42 U.S.C.
Section 672(k)(4).

Within 60 days of a child’s placement in a QRTP, the court must consider any assessment required by
FFPSA regarding the child's placement. The court must then determine:

o Whether the child's needs can be met through placement in a foster home and, if not;

¢ Whether placing the child in a QRTP provides the most effective and appropriate level of care
for the child in the least restrictive environment and;

e Whether placing the child in a QRTP is consistent with the short-term and long-term goals for
the child, as specified in the child's permanency plan.

The court must then approve or disapprove the placement. Tex. Fam. Code § 263.00201(b).

Any documentation prepared for the review and documentation regarding approval or disapproval by
the court shall be included in and made part of the child's permanency plan. Tex. Fam. Code §
263.00201(c).

As long as a child remains in a QRTP, DFPS must provide the court with information at the Status
Review Hearing and at each Permanency Hearing demonstrating that:

e The ongoing assessment of the child’s strengths and needs shows the needs of the child cannot
be met through placement in a foster home;

e Placement in a QRTP provides the most effective and appropriate level of care for the child in
the least restrictive environment, and;

e The placement is consistent with the short-term and long-term goals for the child specified in
the permanency plan.

DFPS must provide information documenting the specific treatment or service needs that will be met
for the child in the placement, the length of time the child is expected to need the treatment or services,
and the efforts made by DFPS to prepare the child to be placed in a home, with a foster home, relative,
legal guardian, or adoptive parent. Tex. Fam. Code § 263.00201(d).

The review of a child's placement in a QRTP may be conducted through a remote proceeding. Tex.
Fam. Code § 263.00201(f).

l. Assessments

All children must receive a developmentally appropriate comprehensive assessment not later than the
45th day after the date a child enters the conservatorship of DFPS. Tex. Fam. Code § 266.012(a).

The assessment must include:
e A screening for trauma; and

e Interviews with individuals who have knowledge of the child’s needs. Tex. Fam. Code §
266.012(a).
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For more information, including other assessments such as Texas Health Steps and Required Medical
Exams, please see the Bench Book Chapter entitled Health Care for Texas Children in Foster Care:
STAR Health.

J. Inquiry Regarding Child’s Native American Heritage

The court shall ask all parties present at the Status Hearing whether the child or the child’s family has
a Native American heritage and identify any Native American tribe with which the child may be
associated. Tex. Fam. Code § 263.202(f-1). For more information regarding requirements when a child
has a Native American heritage, please see the Bench Book Chapter entitled Indian Child Welfare Act.
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PERMANENCY HEARING BEFORE FINAL ORDER

Legal Overview of Permanency Hearing Before Final Order

Texas Family Code
Title 5. The Parent-Child Relationship & the Suit Affecting the Parent-Child Relationship
Chapter 263. Review of Placement of Children under Care of Department of Family and Protective
Services
Subchapter D. Permanency Hearings

Please see the Checklist Section for the Permanency Hearing
Before Final Order Checklist.

Permanency Hearings examine progress made by the parties since the last hearing and provide an
opportunity to adjust the permanency or case plan.

A. Permanency Hearing Before Final Order

1. Initial Permanency Hearing

The first Permanency Hearing must be held no later than the 180th day after the date the court
renders a temporary order appointing DFPS as temporary managing conservator of a child and the
court shall review the status of, and permanency plan for, the child to ensure that a final order
consistent with that permanency plan is rendered before the date of dismissal of the suit under Tex.
Fam. Code Chapter 263. Tex. Fam. Code § 263.304(a).

2. Subsequent Permanency Hearing

A subsequent Permanency Hearing before entry of a final order shall be held not later than the
120th day after the date of the last Permanency Hearing in the suit. For good cause shown or on
the court’s own motion, the court may order more frequent hearings. Tex. Fam. Code § 263.305.

Special Issue: Some judges and attorneys use the second Permanency Hearing Before Final Order as
a pretrial conference to discuss discovery, the pleadings upon which DFPS will be seeking relief, and
other trial-related issues.

B. Hearing Notice is Mandatory

Notice of a hearing under Tex. Fam. Code Chapter 263 shall be given to all persons entitled to notice
of the hearing. Tex. Fam. Code § 263.0021(a). Notice of a hearing under Chapter 263 must state that
the individual receiving notice pursuant to Tex. Fam. Code § 263.0021(b) may, but is not required to,
attend the hearing and may request to be heard at the hearing. Tex. Fam. Code § 263.0021(e). Courts
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must determine whether the child’s caregiver is present at the hearing and allow the caregiver to testify
if the caregiver wishes to provide information about the child. Tex. Fam. Code § 263.0021(f).

The following persons are entitled to at least 10 days' notice and are entitled to present evidence and
be heard at a hearing under Tex. Fam. Code Chapter 263:

DFPS;

The foster parent, pre-adoptive parent, relative providing care, or the director or director’s
designee of the group home or general residential operation where the child resides;

Each parent of the child;
The managing conservator or guardian of the child;

An attorney ad litem appointed for the child, if the appointment was not dismissed in the final
order;

A guardian ad litem appointed for the child, if the appointment was not dismissed in the final
order;

A volunteer advocate appointed for the child, if the appointment was not dismissed in the final
order;

The child if:
o the child is 10 years of age or older; or
o the court determines it is appropriate for the child to receive notice; and

Any other person or agency named by the court to have an interest. Tex. Fam. Code §
263.0021(b).

Notice of a hearing under Tex. Fam. Code Chapter 263 may be given:

As provided by Tex. R. Civ. P. 21a;

In a temporary order following a full Adversary Hearing;

In an order following a hearing under Tex. Fam. Code Chapter 263;
In open court; or

In any manner that would provide actual notice to a person entitled to notice. Tex. Fam. Code §
263.0021(c).
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C. Permanency Plan for Child is Required

1. Permanency Plan

DFPS must prepare a permanency plan for each child in its care. DFPS must give a copy of the
plan to each person entitled to notice pursuant to Tex. Fam. Code § 263.0021(b) not later than 10
days before the date of the first Permanency Hearing. Tex. Fam. Code § 263.3025(a).

The permanency plan must contain information required by Tex. Fam. Code § 263.303 and DFPS
shall modify the permanency plan as required by the circumstances and the needs of the child. Tex.
Fam. Code § 263.3025(b) and (c).

2. Permanency Goals

The permanency plan must include concurrent permanency goals consisting of a primary goal and
at least one alternative permanency goal. Tex. Fam. Code § 263.3025(d). Appropriate and legally
recognized permanency goals include (in order of preference):

¢ Reunification of the child with a parent or other individual from whom the child was removed,;

o Termination of parental rights and adoption of the child by a relative or other suitable
individual;

e Award of permanent managing conservatorship of the child to a relative or other suitable
individual; or

e Another planned, permanent living arrangement for the child (APPLA). Tex. Fam. Code §
263.3026(a).

Special Issue: With passage of the Preventing Sex Trafficking and Strengthening Families Act (SFA)
into law in 2014, there are NO permissible uses of APPLA for any child under 16 years of age and use
of APPLA is limited for youth ages 16 and older. Courts must ask each youth with a permanency plan
of APPLA about their desired permanency outcome and determine at each permanency review hearing
that APPLA is the best permanency plan for the child. Texas law also requires courts to document the
agency’s unsuccessful efforts to achieve a more preferred outcome. With passage of SFA, courts must
find that APPLA is the best permanency plan. Tex. Fam. Code § 263.306 (a-1)(5)(1)(ii).

D. Permanency Progress Report is Required; Contents

1. Filing the Permanency Progress Report

Not later than the 10th day before the date set for each Permanency Hearing Before a Final Order
is rendered, DFPS shall file with the court a permanency progress report and provide a copy at least
10 days prior to the hearing, unless the court orders a different period for providing the report, to:

o Each party;

e The child’s attorney ad litem;
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e The child’s guardian ad litem; and

e The child’'s volunteer advocate. Tex. Fam. Code § 263.303(a).
2. Contents of the Permanency Progress Report
The report must contain:

¢ Information necessary for the court to conduct the Permanency Hearing and make its
findings and determinations under Tex. Fam. Code § 263.306;

¢ Information on significant events, as defined by Tex. Fam. Code § 264.018; and

¢ Any additional information DFPS determines is appropriate or that is requested by the court
and relevant to the court’s findings and determinations under Tex. Fam. Code § 263.306.
Tex. Fam. Code § 263.303(b).

3. Filing a Response

A parent whose parental rights are the subject of a suit affecting the parent-child relationship, the
attorney for that parent, or the child’s attorney ad litem or guardian ad litem may file a response to
the DFPS report filed under Tex. Fam. Code § 263.303. A response to the report may be filed up to
three days prior to hearing. Tex. Fam. Code § 263.303(c).

E. Procedural and Due Process Issues

At each Permanency Hearing Before Final Order, the court shall:

¢ |dentify all persons or parties present at the hearing or those given notice but failing to appear.
Tex. Fam. Code § 263.306(a-1)(1).

¢ Review the efforts of DFPS or other agency in:

o locating and requesting service of citation on all persons entitled to service of citation under
Tex. Fam. Code § 102.009; and

o obtaining the assistance of a parent in providing information necessary to locate an absent
parent, alleged father, or relative of the child. Tex. Fam. Code § 263.306(a-1)(2).

¢ Inform each parent not represented by an attorney of:
o the right to be represented by an attorney; and

o if a parent is indigent and appears in opposition to the suit, the right to a court-appointed
attorney. Tex. Fam. Code § 263.0061.
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F. Mandatory Actions, Findings, and Considerations

1. Place/Return Child

The court must make a finding as to whether DFPS is able to place the child with a relative or other
designated caregiver and state the evidence that supports its finding either way. Tex. Fam. Code §
263.002(b).

The court shall inquire from all parties whether the child has had the opportunity to provide
information regarding potential caregivers and whether individuals identified by the child are listed
on the proposed Child Placement Resources Form. Tex. Fam. Code § 263.306(a-1).

If the child has been placed with a relative or designated caregiver, the court shall inform the
individual serving as a placement for the child of the ability to become a licensed foster parent and
apply for a Permanency Care Assistance program. Tex. Fam. Code § 263.306(c).

The court must return the child to the parent or parents unless the court finds with respect to each
parent that there is a continuing danger to the health and safety of the child and returning home is
contrary to the welfare of the child. Tex. Fam. Code § 263.002(c). The court may order the child
returned to the parent pursuant to a monitored return under Tex. Fam. Code § 263.403. Tex. Fam.
Code § 263.002(d).

The court must also determine whether to return the child to the child’s parents if the child’s parents
are willing and able to provide the child with a safe environment and the return of the child is in the
child’s best interest. Tex. Fam. Code § 263.306(a-1)(6).

Additionally, the court must estimate a likely date by which the child may be returned to and safely
maintained in the child’s home, placed for adoption, or placed in permanent managing
conservatorship. Tex. Fam. Code § 263.306(a-1)(7).

2. Review Extent of Parent’s Compliance with Temporary Orders and the Service Plan

The court must review the extent of the parent’s compliance with temporary orders and the service
plan and the extent to which progress has been made toward alleviating or mitigating the causes
necessitating the placement of the child in foster care. Tex. Fam. Code § 263.306(a-1)(4).

3. Review Permanency Progress Report

Under Tex. Fam. Code § 263.306, the court must also review the permanency progress report to
determine:

e The safety and well-being of the child and whether the child’s needs, including any medical
or special needs, are being adequately addressed;

e The continuing necessity and appropriateness of the placement of the child, including with
respect to a child who has been placed outside of this state, whether the placement
continues to be in the best interest of the child;

e The appropriateness of the primary and alternative permanency goals for the child
developed in accordance with department rule and whether DFPS has made reasonable
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efforts to finalize the permanency plan, including the concurrent permanency goals, in effect
for the child;

Whether the child has been provided the opportunity, in a developmentally appropriate
manner, to express the child’s opinion on any medical care provided;

For a child receiving psychotropic medication, whether the child:

o has been provided appropriate non-pharmacological interventions, psychosocial
therapies, or behavior strategies to meet the child’s needs; or

o has been seen by the prescribing physician, physician assistant, or advanced practice
nurse at least once every 90 days;

Whether an education decision-maker for the child has been identified, the child’s education
needs and goals have been identified and addressed, and whether there have been major
changes in the child’s school performance or there have been serious disciplinary events;

For a child 14 years of age or older, whether services that are needed to assist the child in
transitioning from substitute care to independent living are available in the child’s
community; and

For a child whose permanency goal is APPLA:
o the desired permanency outcome for the child, by asking the child; and

o whether, as of the date of the hearing, another planning permanent living arrangement
is the best permanency plan for the child and, if so, provide compelling reasons why it
continues to not be in the best interest of the child to:

return home;

be placed for adoption;

be placed with a legal guardian; or
= be placed with a fit and willing relative.
o whether DFPS has:

= conducted an independent living skills (ILS) assessment under Tex. Fam. Code
§264.121(a-3);

= addressed the goals identified in the child’s permanency plan, including the child’s
housing plan, and the results of the ILS assessment;

= provided a youth 16 years and older with the documents and information listed in
Tex. Fam. Code §264.121(e); and

= provided a youth who is 18 years or has had the disabilities of minority removed, the
documents and information listed in Tex. Fam. Code § 264.121(e-1). Tex. Fam.
Code § 263.306(a-1)(5).
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4. Inquire About Child and Family’s Native American Heritage

The court shall ask all parties present whether the child or the child’s family has a Native American
heritage and identify any Native American tribe with which the child may be associated. Tex. Fam.
Code § 263.306(a-1)(3). For more information regarding requirements when a child has a Native
American heritage, please see the Bench Book Chapter entitled /Indian Child Welfare Act.

5. Determine Date of Dismissal

Courts must announce in open court the dismissal date and the date of any upcoming hearings.
Tex. Fam. Code § 263.306(a-1)(8).

6. Set Final Hearing

The court shall set a final hearing on a date that allows the court to render a final order before the
date for dismissal of the suit. Tex. Fam. Code § 263.304(b).

A party to the suit or an attorney ad litem for the child may seek a writ of mandamus to compel the
court to comply with the duties imposed by this subsection. Tex. Fam. Code § 263.304(b).

G. Mandatory Child-Specific Considerations

1. Child-Attendance is Mandatory

The child must attend each permanency hearing, unless specifically excused by the court. If the
child is four years of age or older and if the court determines it is in the best interest of the child, the
court shall consult with the child in a developmentally appropriate manner regarding the child’s
permanency plan. Failure by the child to attend a hearing does not affect the validity of an order
rendered at the hearing. Tex. Fam. Code § 263.302.

Special Issue: In 2008, the ABA National Child Welfare Resource Center on Legal and Judicial Issues
produced five judicial bench cards to assist judges in preparing, accommodating, and interviewing
children who attend court. The judicial bench cards are broken down by age: Ages 0-12 months, 3-5
years, 5-11 years, 12-15 years, and 16 years and over. These bench cards are included in the Checklist
section of this Bench Book.

2. Age-Appropriate Normalcy Activity

Tex. Fam. Code § 264.001 requires court consideration of age-appropriate normalcy activities,
defined as an activity or experience:

e That is generally accepted as suitable for a child’s age or level of maturity or that is
determined to be developmentally appropriate for a child based on the development of
cognitive, emotional, physical, and behavioral capacities that are typical for the age or age
group; and
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¢ Inwhich a child who is not in the conservatorship of DFPS is generally allowed to participate,
including extracurricular activities, cultural and enrichment activities, and employment
opportunities. Tex. Fam. Code § 264.001(1).

In addition to the requirements of Tex. Fam. Code § 263.306(a-1), at each permanency hearing
before a final order is rendered, the court shall review DFPS efforts to ensure that the child has
regular, ongoing opportunities to engage in age-appropriate normalcy activities, including activities
not listed in the child’s service plan. Tex. Fam. Code § 263.306(c).

DFPS shall use its best efforts to normalize the lives of children in the managing conservatorship of
DFPS by allowing substitute caregivers, without the prior approval of DFPS, to make decisions
similar to those a parent would be entitled to make regarding a child’s participation in age-
appropriate normalcy activities. Tex. Fam. Code § 264.125(a).

In determining whether to allow a child in the managing conservatorship of DFPS to participate in
an activity, a substitute caregiver must exercise the standard of care of a reasonable and prudent
parent. Tex. Fam. Code § 264.125(b).

The standard of care of a reasonable and prudent parent means the standard of care that a parent
of reasonable judgment, skill, and caution would exercise in addressing the health, safety, and
welfare of a child while encouraging the emotional and developmental growth of the child, taking
into consideration:

e The overall health and safety of the child;

e The child’s age, maturity, and development level;

o The best interest of the child based on the caregiver’'s knowledge of the child;
e The appropriateness of a proposed activity and any potential risk factors;

e The behavioral history of the child and the child’s ability to safely participate in a proposed
activity;

¢ The importance of encouraging the child’s social, emotional, and developmental growth; and

e The importance of providing the child with the most family-like experience possible. Tex.
Fam. Code §264.001(5).

A foster parent, other substitute caregiver, family relative or other designated caregiver, or licensed
child placing agency (CPA) caring for a child in the managing conservatorship of DFPS is not liable
for harm caused to the child resulting from the child’s participation in an age-appropriate normalcy
activity approved by the caregiver if, in approving the child’s participation in the activity, the caregiver
exercised the standard of care of a reasonable and prudent parent. Tex. Fam. Code § 264.114(c).

3. Placement Decisions

Tex. Fam. Code § 264.107 requires DFPS, when making placement decisions, to consult with the
child’s caseworker, attorney ad litem, and guardian ad litem and with any court-appointed volunteer
advocate for the child, except when making an emergency placement that does not allow time for
the required consultations. Tex. Fam. Code § 264.107(e). The guardian ad litem is entitled to be
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consulted and provide comments regarding the child’s placement and must be granted access to a
child in the child’s placement. Tex. Fam. Code § 107.002(b).

Special Issue: Courts are required at each permanency hearing held under Tex. Fam. Code Chapter
263 to review the placement of each child who is not placed with a relative caregiver or designated
caregiver as defined by Tex. Fam. Code § 264.751, to make a finding as to whether DFPS is able to
place the child with a relative or designated caregiver, and to state the evidence that supports its finding
either way. Tex. Fam. Code § 263.002(b).

4. Child Age 14 or Older

The court must ensure that if the child is 14 years or older, services are in place to assist the child
in making the transition from substitute care to independent living if the services are available in the
community. Tex. Fam. Code § 263.306(a-1)(4)(G).

5. Texas Juvenile Justice Department (TJJD)

A child committed to the TJJD may attend a permanency hearing in person, by telephone, or by
videoconference. Tex. Fam. Code § 263.302.

6. Summary of Medical Care

At each hearing under Tex. Fam. Code Chapter 263, the court shall review a summary of medical
care provided to the foster child since the last hearing. Tex. Fam. Code § 266.007(a) and (b). The
summary must include information regarding:

The nature of any emergency medical care provided to the child and the circumstances
necessitating emergency medical care, including any injury or acute iliness suffered by the
child;

All medical and mental health treatment that the child is receiving and the child’s progress
with the treatment;

Any medication prescribed for the child, the condition, diagnosis, and symptoms for which
the medication was prescribed, and the child’s progress with the medication;

For a child receiving psychotropic medication:

o any psychosocial therapies, behavior strategies, or other non-pharmacological
interventions that have been provided to the child; and

o the dates since the previous hearing of any office visits the child had with the prescribing
physician, physician assistant, or advanced practice nurse as required by Tex. Fam.
Code § 266.011;

The degree to which the child or foster care provider has complied or failed to comply with
any plan of medical treatment for the child;

Any adverse reaction to or side effects of any medical treatment provided to the child;
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Any specific medical condition of the child that has been diagnosed or for which tests are
being conducted to make a diagnosis;

Any activity that the child should avoid or should engage in that might affect the effectiveness
of the treatment, including physical activities, other medications, and diet; and

Other information required by DFPS rule or by the court. Tex. Fam. Code § 266.007(a).

H. Best Interest

1. Presumption

The prompt and permanent placement of the child in a safe environment is presumed to be in the
child’s best interest. Tex. Fam. Code § 263.307(a).

2. Factors

The following factors should be considered by the court and DFPS in determining whether the child’s
parents are willing and able to provide the child with a safe environment:

The child’s age and physical and mental vulnerabilities;
The frequency and nature of out-of-home placements;
The magnitude, frequency, and circumstances of the harm to the child;

Whether the child has been the victim of repeated harm after the initial report and
intervention by DFPS;

Whether the child is fearful of living in or returning to the child’s home;

The results of psychiatric, psychological, or developmental evaluations of the child, the
child’s parents, other family members, or others who have access to the child’'s home;

Whether there is a history of abusive or assaultive conduct by the child’s family or others
who have access to the child’s home;

Whether there is a history of substance abuse by the child’s family or others who have
access to the child’s home;

Whether the perpetrator of the harm to the child is identified;

The willingness and ability of the child’s family to seek out, accept, and complete counseling
services and to cooperate with and facilitate an appropriate agency’s close supervision;

The willingness and ability of the child’s family to effect positive environmental and personal
changes within a reasonable period of time;

Whether the child’s family demonstrates adequate parenting skills, including, providing the
child and other children under the family’s care with:
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o minimally adequate health and nutritional care;

o care, nurturance, and appropriate discipline consistent with the child’s physical and
psychological development;

o guidance and supervision consistent with the child’s safety;
o a safe physical home environment;

o protection from repeated exposure to violence even though the violence may not be
directed at the child;

o an understanding of the child’s needs and capabilities; and

e Whether an adequate social support system consisting of an extended family and friends is
available to the child. Tex. Fam. Code § 263.307(b).

3. Child Age 16 or Older

The following guidelines should be considered by the court when determining whether to adopt the
permanency plan submitted by DFPS for a child who is 16 and older:

e The permanency plan submitted to the court includes the services planned for the child to
make the transition from foster care to independent living; and

e This transition is in the best interest of the child. Tex. Fam. Code § 263.307(c).

Medical Consent

1. Medical Care and Treatment

Except in an emergency, medical care may not be provided to a child in foster care, unless the
person authorized by court order consents to the medical care. Tex. Fam. Code § 266.004(a).

2. Medical Consenter

The court may designate DFPS as the medical consenter, but DFPS must within 5 business days
file with the court and each party the name of an individual who will exercise the duty and
responsibility of providing informed consent on behalf of DFPS. Tex. Fam. Code § 266.004(b)(2)
and (c).

A person may not be authorized to consent to medical care provided to a foster child unless the
person has completed a DFPS-approved training program related to informed consent and the
provision of all areas of medical care as defined by Tex. Fam. Code § 266.001. Tex. Fam. Code §
266.004(h).

Tex. Fam. Code § 266.004(h) addresses required medical consenter training as follows:

e The training required by Tex. Fam. Code § 266.004(h) must include training related to
informed consent for the administration of psychotropic medication and the appropriate use
of psychosocial therapies, behavior strategies, and other non-pharmacological interventions
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that should be considered before or concurrently with the administration of psychotropic
medications. Tex. Fam. Code § 266.004(h-1).

e Each person required to complete a training program under Tex. Fam. Code § 266.004(h)
must acknowledge in writing that the person:

o has received the training described by Tex. Fam. Code § 266.004(h-1);

o understands the principles of informed consent for the administration of psychotropic
medication; and

o understands that non-pharmacological interventions should be considered and
discussed with the prescribing physician, physician assistant, or advanced practice
nurse before consent to the use of a psychotropic medication. Tex. Fam. Code §
266.004(h-2).

DFPS may consent to health care services ordered or prescribed by a health care provider
authorized to order or prescribe health care services regardless of whether services are provided
under the medical assistance program under Tex. Hum. Res. Code Chapter 32, if DFPS otherwise
has the authority under Tex. Fam. Code § 266.004 to consent to health care services. Tex. Fam.
Code § 266.004(k).

3. Consent by Child 16 Years of Age

A child who is at least 16 years of age may consent to the provision of medical care if the court
determines that the child has the capacity to consent to medical care. Tex. Fam. Code § 266.010(a).

An attorney ad litem appointed for a child in a proceeding under Tex. Fam. Code Chapter 262 or
Chapter 263 shall, for a child at least 16 years of age, advise the child of the child’s right to consent
to the child’s own medical care under Tex. Fam. Code § 266.010. Tex. Fam. Code § 107.003(b)(3).

J. Children Who are Missing or Victims of Sex Trafficking

If a child in DFPS managing conservatorship is missing from the child's substitute care provider,
including a child who is abducted or is a runaway, DFPS shall notify the following persons that the child
is missing:

e The appropriate law enforcement agencies;
¢ The court with jurisdiction over the department's managing conservatorship of the child;
e The child's attorney ad litem;
e The child's guardian ad litem; and
e The child's parent unless the parent:
o cannot be located or contacted;

o has had the parent's parental rights terminated; or
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o has executed an affidavit of relinquishment of parental rights. Tex. Fam. Code § 264.123(a).

DFPS must provide the notice required by Tex. Fam. Code § 264.123(a) not later than 24 hours after
the time DFPS learns that the child is missing or as soon as possible if a person entitled to notice under
Tex. Fam. Code § 264.123(a) cannot be notified within 24 hours. Tex. Fam. Code § 264.123(b).

If a child has been reported as a missing child under Tex. Fam. Code § 264.123(a), DFPS must notify
the persons described by Tex. Fam. Code § 264.123(a) when the child returns to the child's substitute
care provider not later than 24 hours after the time the department learns that the child has returned or
as soon as possible if a person entitled to notice cannot be notified within 24 hours. Tex. Fam. Code §
264.123(c).

DFPS must make continuing efforts to determine the location of a missing child until the child returns
to substitute care, including:

e Contacting the appropriate law enforcement agencies, the child's relatives, the child's former
caregivers; and any state or local social service agency that may be providing services to the
child on a monthly basis; and

e Conducting a supervisory-level review of the case on a quarterly basis if the child is 15 years of
age or younger to determine whether sufficient efforts have been made to locate the child and
whether other action is needed. Tex. Fam. Code § 264.123(d).

DFPS must document in the missing child's case record:

e The actions taken by the department to determine the location of the child; and persuade the
child to return to substitute care;

e Any discussion during, and determination resulting from, the supervisory-level review under
Tex. Fam. Code § 264.123(d)(2);

e Any discussion with law enforcement officials following the return of the child regarding the
child's absence; and

e Any discussion with the child described by Tex. Fam. Code § 264.123(f). Tex. Fam. Code §
264.123(e).

After a missing child returns to the child's substitute care provider, DFPS must interview the child to
determine the reasons why the child was missing, where the child stayed during the time the child was
missing, and whether, while missing, the child was a victim of conduct that constitutes an offense under
Tex. Penal Code § 20A.02(a)(7). DFPS must report to an appropriate law enforcement agency any
disclosure made by a child that indicates that the child was the victim of a crime during the time the
child was missing. DFPS shall make a report not later than 24 hours after the time the disclosure is
made. DFPS is not required to interview a missing child if, at the time the child returns, DFPS knows
that the child was abducted and another agency is investigating the abduction. Tex. Fam. Code §
264.123(f).

For more information, please see the Bench Book Chapter entitled Human Trafficking.
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Special Issue: Children in foster care and children who run away are at a higher risk of becoming victims
of human trafficking. The first hours after a child or youth runs away can be critical to maintaining safety
and preventing victimization. Consider holding hearings to determine what efforts have been made to
locate missing children.

K. Notice of Significant Events

The notice sections of Tex. Fam. Code § 264.018 are in addition to other notice requirements provided
by law, including Tex. Fam. Code § 264.107(g), which deals with placement of children, and Tex. Fam.
Code § 264.123, governing the reporting duties of DFPS when a child in custody becomes missing.
Tex. Fam. Code § 264.018(b).

DFPS must provide notice under Tex. Fam. Code § 264.018 in a manner that would provide actual
notice to a person entitled to the notice, including the use of electronic notice whenever possible. Tex.
Fam. Code § 264.018(c).

Not later than 24 hours after an event described by Tex. Fam. Code § 264.018(d), DFPS shall make a
reasonable effort to notify a parent of a child in the managing conservatorship of the DFPS of:

e A significant change in medical condition of the child, as defined by Tex. Fam. Code §
264.018(a)(4);

e The enrollment or participation of the child in a drug research program under Tex. Fam. Code §
266.0041; and

e An initial prescription of a psychotropic medication, as defined by Tex. Fam. Code § 266.001.
Tex. Fam. Code § 264.018(d).

Not later than 48 hours before DFPS changes the residential child-care facility of a child in the managing
conservatorship of DFPS, DFPS shall provide notice of the change to:

e The child’s parent;

e An attorney ad litem appointed for the child under Tex. Fam. Code Chapter 107;

¢ A guardian ad litem appointed for the child under Tex. Fam. Code Chapter 107;

¢ A volunteer advocate appointed for the child under Tex. Fam. Code Chapter 107; and

¢ The licensed administrator of the child-placing agency responsible for placing the child or the
licensed administrator’s designee. Tex. Fam. Code § 264.018(e).

As soon as possible but not later than the 10th day after the date DFPS becomes aware of a significant
event, as defined by Tex. Fam. Code § 264.018(a)(5), affecting a child in the conservatorship of DFPS,
DFPS shall provide notice of the significant event to:

e The child’s parent;

¢ An attorney ad litem appointed for the child under Tex. Fam. Code Chapter 107;
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A guardian ad litem appointed for the child under Tex. Fam. Code Chapter 107;
A volunteer advocate appointed for the child under Tex. Fam. Code Chapter 107;

The licensed administrator of the child-placing agency responsible for placing the child or the
licensed administrator’s designee;

A foster parent, prospective adoptive parent, relative of the child providing care to the child, or
director of the group home or general residential operation where the child is residing; and

Any other person determined by the court to have an interest in the child’s welfare. Tex. Fam.
Code § 264.018(f).

A significant event means:

A placement change, including failure by DFPS to locate an appropriate placement for at least
one night;

A significant change in medical condition, as defined by Tex. Fam. Code § 264.018(a)(4);

An initial prescription of a psychotropic medication or a change in dosage of a psychotropic
medication, as defined by Tex. Fam. Code § 266.001;

A major change in school performance or a serious disciplinary event at school;

A placement in a qualified residential treatment program as that term is defined by 42 U.S.C.
Section 672(k)(4); or

Any event determined to be significant under DFPS rule. Tex. Fam. Code § 264.018(a)(5).

For purposes of Tex. Fam. Code § 264.018(f), if a hearing for the child is conducted during the 10-day
notice period described by Tex. Fam. Code § 264.018(f), DFPS shall provide notice of the significant
event at the hearing. Tex. Fam. Code § 264.018(g).

DFPS is not required to provide notice under Tex. Fam. Code § 264.018 to a parent of a child in the
managing conservatorship of DFPS if:

DFPS cannot locate the parent;
A court has restricted the parent’s access to the information;

The child is in the permanent managing conservatorship of DFPS and the parent has not
participated in the child’s case for at least six months despite DFPS efforts to involve the parent;

The parent’s rights have been terminated; or

DFPS has documented in the child’s case file that it is not in the best interest of the child to
involve the parent in case planning. Tex. Fam. Code § 264.018(h).

A person entitled to notice from DFPS under Tex. Fam. Code § 264.018 shall provide current contact
information. Tex. Fam. Code § 264.018()).
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FINAL HEARING

Legal Overview of Final Hearing

Texas Family Code
Title 5. The Parent-Child Relationship & the Suit Affecting the Parent-Child Relationship
Chapter 263. Review of Placement of Children under Care of Department of Family and Protective
Services
Subchapter E. Final Order for Child under Department Care

Please see the Checklist Section for the
Final Order and Grounds for Termination Checklists.

Because of the need for permanency, the Family Code requires resolution of a case within one year,
with a possible six-month extension if the court finds there are extraordinary circumstances and the
extension is in the best interest of the child. The goal of the final hearing is the entry of a final order that
identifies a permanency option or goal for the child and resolves the rights of all involved parties.

A. Case Must Be Dismissed Within One Year

If DFPS has temporary managing conservatorship of a child, the case must be resolved within one
year. Unless the court has commenced the trial on the merits or has granted an extension under Tex.
Fam. Code § 263.401(b) or (b-1), on the first Monday after the first anniversary of the date the court
rendered a temporary order appointing DFPS as temporary managing conservator, the case will be
automatically dismissed without a court order. Tex. Fam. Code § 263.401(a).

Special Issue: In response to COVID-19, the Supreme Court of Texas issued multiple Emergency
Orders that impacted dismissal deadlines. The posture of each case will depend on when the case was
filed, whether it was extended under the Texas Family Code, and whether it was extended under an
Emergency Order. For more information, please visit the Texas Judicial Branch website.

B. Court May Extend Dismissal Date if Extraordinary Circumstances

Unless the court has commenced the trial on the merits, the court may not retain the suit on the court’s
docket after the 12-month period unless the court finds that extraordinary circumstances necessitate
the child remaining in temporary managing conservatorship of DFPS and that continuing the
appointment of DFPS as temporary managing conservator is in the best interest of the child. If the court
makes those findings, the court may retain the suit on the court’s docket for a period not to exceed 180
days after the one-year period. Tex. Fam. Code § 263.401(b). The court shall consider a parent's good
faith effort to successfully complete a substance abuse treatment program when granting an extension
of the deadline. Tex. Fam. Code § 263.401(b-2). The court must make a finding of extraordinary
circumstances to extend the dismissal date of a suit if a parent has made a good faith effort to complete
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a service plan but needs more time and the court intends to return the child once the plan is completed.
Tex. Fam. Code § 263.401(b-3).

If the court retains the suit on the court’s docket, the court shall render an order in which the court:

e Schedules the new date on which the suit will be automatically dismissed if the trial on the merits
has not commenced, which date must be not later than the 180th day after the time described
by Tex. Fam. Code § 263.401(a);

e Makes further temporary orders for the safety and welfare of the child as necessary to avoid
further delay in resolving the suit; and

e Sets the trial on the merits on a date not later than the new dismissal period. Tex. Fam. Code §
263.401(b).

If, after commencement of the initial trial on the merits within the time required by Tex. Fam. Code §
263.401(a) or (b), the court grants a motion for a new trial or mistrial, or the case is remanded to the
court by an appellate court following an appeal of the court’s final order, the court shall retain the suit
on the court’s docket and render an order in which the court schedules a new date on which the suit
will be automatically dismissed, makes further temporary orders, and sets a new trial date pursuant to
Tex. Fam. Code § 263.401(b-1).

If the court grants an extension under Tex. Fam. Code § 263.401(b) or (b-1) but does not commence
the trial on the merits before the dismissal date, the court’s jurisdiction over the suit is terminated and
the suit is automatically dismissed without a court order. The court may not grant an additional extension
that extends the suit beyond the required date for dismissal under Tex. Fam. Code § 263.401(b) or (b-
1), as applicable. Tex. Fam. Code § 263.401(c).

1. Limits on the Extensions

The parties to a suit under this chapter may not extend the deadlines set by the court by agreement
or otherwise. Tex. Fam. Code § 263.402(a). In addition to the limitation imposed by Tex. Fam. Code
§ 263.401(c), the following cases address limits on extension of time:

Inre J.L.C., 194 S.W.3d 667 (Tex. App.—Fort Worth 2006) (mother’s request for extension of one
year deadline binds her to 18 months maximum for decision);

Inre JH.G., 302 S.W.3d 304 (Tex. 2010) (mother's failure to challenge the trial court's extension
of the statutory deadline in her statement of points waived the issue on appeal);

In re J.E.P., No. 04-18-00241-CV (Tex. App.—San Antonio 2018) (By rejecting the trial court’s
proposed trial date, which was the only date left available within the one-year deadline, father
effectively agreed to the extension).

In re J.-R.A.M., No. 10-20-00221-CV (Tex. App.--Waco 2020, pet. denied) (mem.op.) (Failure to
enter a written order or to specifically set a dismissal date does not affect the validity of an order
granting an extension pursuant to emergency orders issued by the Texas Supreme Court regarding
the COVID-19 State of Disaster. The emergency orders do not expressly require compliance with
an extension granted after the initial extension).
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In re A.R., No 11-20-00152-CV (Tex. App.—Eastland 2020) (mem. op.) (It is well within the trial
court’s discretion to deny a request for a continuance despite any assertion that a party needs more
time to complete services due to the COVID-19 pandemic disrupting services).

Inre AW. a/k/a A.R.W., 623 S.W.3d 519 (Tex. App.—Waco 2021, no pet.) (The Twenty-Ninth
Emergency Order requires that an extension order entered under COVID provisions where a case
has not yet entered an extension order pursuant to § 263.401(b) must still adhere to its
requirements).

2. Failure to Resolve Case Before Dismissal Date

If the court grants an extension but does not commence the trial on the merits before the required
date for dismissal, the court’s jurisdiction over the suit is terminated and the suit is automatically
dismissed without a court order. Tex. Fam. Code § 263.401(c).

3. Failure to Make a Timely Motion to Dismiss

There is no duty to file a motion to dismiss. The court automatically loses jurisdiction of the case
without a court order unless the trial court has commenced the trial on the merits or granted an
extension under Tex. Fam. Code § 263.401(b) or (b-1).

4. Effect of Dismissal

Typically, the dismissal of a SAPCR leaves the parties and the children in the status they had before
the suit was filed. This is not always the case when DFPS files suit. For example, if a child is placed
with a relative after DFPS files suit, the relative may gain standing to file an original suit seeking
custody if the child remains with that relative for six months or more during the pendency of the
DFPS lawsuit. The relative may not have had this standing at the time the DFPS lawsuit was filed,
but now does with the passage of time. Tex. Fam. Code § 102.003(a)(9).

Dismissal of the suit filed by DFPS also does not bar another party with standing from proceeding
to trial on the suit against the parents. An attorney ad litem appointed to represent the child is entitled
to request a hearing or a trial on the merits. Tex. Fam. Code § 107.003(a)(3)(B). See also In re
Bishop, 8 S.W.3d 412, 420 (Tex. App.—Waco 1999, orig. pet.) (dismissal is without prejudice and
does not affect pleadings of intervenor relative and guardian ad litem); /In re J.C., 250 S.W.3d 486
(Tex. App.—Ft. Worth 2008, no pet. hist.) (foster parents sought and obtained termination of
parent’s rights after DFPS suit was dismissed).

DFPS may file a new petition after dismissal, but must look to the current situation in the home in
order to find evidence sufficient to establish a continuing danger exists for the child if returned home.
A parent must be appointed managing conservator of the child unless the appointment would
significantly impair the child’s physical health or emotional development. Tex. Fam. Code §
153.131(a). See also In re Cochran, 151 S.W.3d 275 (Tex. App.—Texarkana 2004, orig.
proceeding) (past terminations alone not sufficient to deny placement with parents absent evidence
of current danger to the health or safety of the child).
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C. Monitored Return

At any stage of the case, the court may order a monitored return of the child to a parent with DFPS
remaining as temporary managing conservator. The monitored return cannot be for more than 180 days
unless court grants a request for an additional six months under Tex. Fam. Code § 263.403(a-1).
However, the monitored return may be ordered without regard to the other deadlines.

1. Findings and Orders Required for a Monitored Return
The court may retain jurisdiction and not dismiss the suit if the court renders a temporary order that:
¢ Finds that retaining jurisdiction is in the best interest of the child;
e Orders DFPS to:
o return the child to the child’s parent; or

o transition the child, according to a schedule determined by DFPS or the court from
substitute care to the parent while the parent completes the remaining requirements
imposed under a service plan and specified in the temporary order that are necessary
for the child’s return;

e Orders DFPS to continue to serve as temporary managing conservator of the child; and

e Orders DFPS to monitor the child’s placement to ensure that the child is in a safe
environment. Tex. Fam. Code § 263.403(a).

Unless the court has already granted an extension under Tex. Fam. Code § 263.401(b), DFPS or
the parent may request an additional six months to complete the remaining requirements in a
service plan and specified in the temporary order that are mandatory for the child’s return. Tex.
Fam. Code § 263.403(a-1). If the court has already granted a six-month extension based on
extraordinary circumstances under Tex. Fam. Code § 263.403(b), the extension offered under Tex.
Fam. Code § 263.403(a-1) is not available.

If the court renders an order under Tex. Fam. Code § 263.403, the court shall:
¢ Include in the order specific findings regarding the grounds for the order; and

e Schedule a new date, not later than the 180th day after the date the temporary order is
rendered, for dismissal of the suit unless a trial on the merits has commenced. Tex. Fam.
Code § 263.403(b).

2. Failed Monitored Return

If before the dismissal of the suit or the commencement of the trial on the merits a child placed with
a parent under Tex. Fam. Code § 263.403 must be moved from that home or the court renders a
temporary order terminating the transition order issued under Tex. Fam. Code §263.403(a)(2)(B),
the court shall, at the time of the move or order, schedule a new date for dismissal of the suit. The
new dismissal date may not be later than the original dismissal date established under Tex. Fam.
Code § 263.401 or the 180th day after the date the child is moved or the order is rendered under
Tex. Fam. Code § 263.403(c), whichever date is later. Tex. Fam. Code § 263.403(c).
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An order terminating a parent’s rights after a failed monitored return was upheld as the clear and
unambiguous language of Tex. Fam. Code § 263.403(c) allowed for the order to be entered after
the 18 months authorized by Tex. Fam. Code § 263.401. In re JW.M., 153 S.W.3d 541, 545 (Tex.
App.—Amarillo 2004, pet. denied). See also In re Neal, 4 S.W.3d 443 (Tex. App.—Houston [1 Dist.]
1999, orig. proceeding). If the court renders an order, the court must include in the order specific
findings regarding the grounds for the order. Tex. Fam. Code § 263.403(d).

D. Final Hearing

At the final hearing, the court may either:

o Enter a final decree of conservatorship that returns the child to the parent or caregiver and
dismisses DFPS;

e Enter a final decree of conservatorship that gives a relative permanent managing
conservatorship, with or without termination of parental rights, and dismisses DFPS; or

e Enter a final decree of conservatorship that names DFPS as the permanent managing
conservator, with or without termination of parental rights.

1. Parties

At the final hearing, the court must confirm that all parties entitled to service under Tex. Fam. Code
§ 102.009 have been served.

2. Required Notice of Trial

The court may set contested cases on written request of any party, or on the court’s own motion,
with reasonable notice of not less than 45 days to the parties of the first setting for trial, or by
agreement of the parties. Tex. R. Civ. P. 245.

3. Burden of Proof at Final Hearing

DFPS has the burden to show that parental rights should be terminated or that DFPS or another
non-parent should be appointed the permanent managing conservator of the child.

a. Termination

In a termination suit, DFPS has the burden to present clear and convincing evidence of at least
one ground for termination and that termination is in the best interest of the child pursuant to
Tex. Fam. Code § 161.001. Clear and convincing evidence means the measure or degree of
proof that will produce in the mind of the trier of fact a firm belief or conviction as to the truth of
the allegations sought to be established. Tex. Fam. Code § 101.007.

The Due Process Clause of the 14th Amendment requires the State to support the parental
unfitness finding in a termination case by clear and convincing evidence. Santosky v. Kramer,
455 U.S. 745, 760 (1982); In re G.M., 596 S.W.2d 846 (Tex. 1980).

Evidence that the parent did one or more of the following does not constitute clear and
convincing evidence sufficient to make a finding under Tex. Fam. Code § 161.001(b):
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o The parent homeschooled the child;
e The parent is economically disadvantaged;

e The parent has been charged with a nonviolent misdemeanor (other than one listed in
Tex. Penal Code Title 5 or 6, or one that involves family violence as defined by Tex.
Fam. Code § 71.004);

e The parent administered low-THC cannabis to a child for whom the low-THC cannabis
was prescribed;

e The parent declined immunization for a child for reasons of conscience, including
religious belief;

e The parent allowed a child to engage in age appropriate independent activities; or

e The parent sought a second opinion for a child’s medical care or transferred a child’s
medical care to a new provider. Tex. Fam. Code § 161.001(c).

However, the Department may offer evidence of the actions described in Tex. Fam. Code §
161.001(c) as part of an action to terminate the parent-child relationship. Tex. Fam. Code §
161.001(e).

Also, Tex. Fam. Code § 161.206(a-1) restricts courts from terminating the parental rights of a
parent unless the court finds by clear and convincing evidence grounds for termination for that
parent.

b. Conservatorship

When DFPS asks a court to grant conservatorship to DFPS or to an individual other than the
parent, the burden of proof is a preponderance of the evidence, not clear and convincing. A
parent may also seek to have conservatorship awarded to an individual of his or her choice, and
the burden of proof for the parent would also be a preponderance of the evidence that
conservatorship to that individual is in the best interest of the child. Tex. Fam. Code § 105.005.

c. Indian Child Welfare Act (ICWA)

If ICWA applies, the burden of proof and standards for a final order seeking permanent
managing conservatorship or termination of parental rights are different than under the Texas
Family Code. Under ICWA, the evidence required to terminate parental rights is beyond a
reasonable doubt, supported by qualified expert testimony that continued custody by the parent
or Indian custodian is likely to result in serious emotional or physical damage to the child and
active efforts to provide remedial and rehabilitative services to prevent the breakup of the Indian
family were made but proved unsuccessful. 25 U.S.C. § 1912(d) and (f).
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4. Grounds for Termination of Parental Rights

a. Personal Service Required Unless Prongs Met Under Tex. Fam. Code § 161.208

If a parent of the child has not been personally served in a suit in which DFPS seeks termination,
the court that terminates a parent-child relationship may not appoint DFPS as permanent
managing conservator of the child unless the court determines that:

¢ DFPS has made a diligent effort to locate a missing person who has not been personally
served and a relative of that parent; and

¢ Arrelative located by DFPS has had a reasonable opportunity to request appointment as
a managing conservator of the child or DFPS has not been able to locate the missing
parent or a relative of the missing parent. Tex. Fam. Code § 161.208.

b. Involuntary Termination of Parent-Child Relationship

Pursuant to Tex. Fam. Code § 161.001(a), “born addicted to alcohol or a controlled substance”
means a child:

o Who is born to a mother who during the pregnancy used a controlled substance, as
defined by Tex. Health & Safety Code Chapter 481, other than a controlled substance
legally obtained by prescription, or alcohol; and

e Who, after birth as a result of the mother’s use of the controlled substance or alcohol:

o

o

Tex. Fam.

experiences observable withdrawal from the alcohol or controlled substance;

exhibits observable or harmful effects in the child’s physical appearance or
functioning; or

exhibits the demonstrable presence of alcohol or a controlled substance in the child’s
bodily fluids. Tex. Fam. Code § 161.001(a).

Code § 161.001(b) provides the list of grounds for involuntary termination of parental

rights. The court may order termination of the parent-child relationship if the court finds by clear
and convincing evidence:

e The parent has:

O

O

voluntarily left the child alone or in the possession of another not the parent and
expressed an intent not to return. Tex. Fam. Code § 161.001(b)(1)(A);

voluntarily left the child alone or in the possession of another not the parent without
expressing an intent to return, without providing for the adequate support of the child,
and remained away for a period of at least three months. Tex. Fam. Code §
161.001(b)(1)(B);

voluntarily left the child alone or in the possession of another without providing
adequate support of the child and remained away for a period of at least six months.
Tex. Fam. Code § 161.001(b)(1)(C);
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knowingly placed or knowingly allowed the child to remain in conditions or
surroundings which endanger the physical or emotional well-being of the child. Tex.
Fam. Code § 161.001(b)(1)(D);

engaged in conduct or knowingly placed the child with persons who engaged in
conduct which endangers the physical or emotional well-being of the child. Tex. Fam.
Code § 161.001(b)(1)(E);

failed to support the child in accordance with the parent's ability during a period of
one year ending within six months of the date of the filing of the petition. Tex. Fam.
Code § 161.001(b)(1)(F);

abandoned the child without identifying the child or furnishing means of identification,
and the child's identity cannot be ascertained by the exercise of reasonable
diligence. Tex. Fam. Code § 161.001(b)(1)(G);

voluntarily, and with knowledge of the pregnancy, abandoned the mother of the child
beginning at a time during her pregnancy with the child and continuing through the
birth, failed to provide adequate support or medical care for the mother during the
period of abandonment before the birth of the child, and remained apart from the
child or failed to support the child since the birth. Tex. Fam. Code § 161.001(b)(1)(H);

contumaciously refused to submit to a reasonable and lawful order of a court under
Tex. Fam. Code Chapter 261, Subchapter D. Tex. Fam. Code § 161.001(b)(1)();

been the major cause of:

= the failure of the child to be enrolled in school as required by the Tex. Educ.
Code; or

= the child's absence from the child's home without the consent of the parents or
guardian for a substantial length of time or without the intent to return; Tex. Fam.
Code § 161.001(b)(1)(J);

executed before or after the suit is filed an unrevoked or irrevocable affidavit of
relinquishment of parental rights as provided by Tex. Fam. Code Chapter 161. Tex.
Fam. Code § 161.001(b)(1)(K);

been convicted or has been placed on community supervision, including deferred
adjudication community supervision, for being criminally responsible for the death or
serious injury of a child under the following sections of the Penal Code, or under a
law of another jurisdiction that contains elements that are substantially similar to the
elements of an offense under one of the following Penal Code sections, or
adjudicated under Tex. Fam. Code Title 3 for conduct that caused the death or
serious injury of a child and that would constitute a violation of one of the following
Penal Code sections:

= Tex. Penal Code § 19.02 (murder);

= Tex. Penal Code § 19.03 (capital murder);
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= Tex. Penal Code § 19.04 (manslaughter);

» Tex. Penal Code § 21.11 (indecency with a child);

» Tex. Penal Code § 22.01 (assault);

= Tex. Penal Code § 22.011 (sexual assault);

= Tex. Penal Code § 22.02 (aggravated assault);

= Tex. Penal Code § 22.021 (aggravated sexual assault);

= Tex. Penal Code § 22.04 (injury to a child, elderly individual, or disabled
individual);

= Tex. Penal Code § 22.041 (abandoning or endangering child);

= Tex. Penal Code § 25.02 (prohibited sexual conduct);

= Tex. Penal Code § 43.25 (sexual performance by a child);

= Tex. Penal Code § 43.26 (possession or promotion of child pornography);

= Tex. Penal Code § 21.02 (continuous sexual abuse of young child or disabled
person);

= Tex. Penal Code § 20A.02(a)(7) or (8) (trafficking of persons); and

= Tex. Penal Code § 43.05(a)(2) (compelling prostitution). Tex. Fam. Code §
161.001(b)(1)(L);

had his or her parent-child relationship terminated with respect to another child
based on a finding that the parent's conduct was in violation of Tex. Fam. Code §
161.001(b)(1)(D) or (E) or substantially equivalent provisions of the law of another
state; Tex. Fam. Code § 161.001(b)(1)(M). The petition for termination must filed
before the first anniversary of the date DFPS was granted managing conservatorship
in a case where the parent’s rights were terminated based on a (D) or (E) finding.
Tex. Fam. Code § 161.001(d-1);

constructively abandoned the child who has been in the permanent or temporary
managing conservatorship of DFPS for not less than six months, and:

= DFPS has made reasonable efforts to return the child to the parent;

» the parent has not regularly visited or maintained significant contact with the
child; and

= the parent has demonstrated an inability to provide the child with a safe
environment. Tex. Fam. Code § 161.001(b)(1)(N);

failed to comply with the provisions of a court order that specifically established the
actions necessary for the parent to obtain the return of the child who has been in the
permanent or temporary managing conservatorship of DFPS for not less than nine
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months as a result of the child's removal from the parent under Tex. Fam. Code
Chapter 262 for the abuse or neglect of the child. Tex. Fam. Code §
161.001(b)(1)(O);

Special Issue: Courts are prohibited from ordering termination on “O” grounds if a parent proves by a
preponderance of the evidence that the parent was unable to comply with specific provisions of the
court order, that the parent made a good faith effort to comply with the order, and that failure to comply
is not attributable to any fault of the parent.

o used a controlled substance, as defined by Tex. Health & Safety Code Chapter 481,
in a manner that endangered the health or safety of the child, and:

» failed to complete a court-ordered substance abuse treatment program; or

» after completion of a court-ordered substance abuse treatment program,
continued to abuse a controlled substance. Tex. Fam. Code § 161.001(b)(1)(P);

o knowingly engaged in criminal conduct that has resulted in the parent's:
= conviction of an offense; and

= confinement or imprisonment and inability to care for the child for not less than
two years from the date of filing the petition. Tex. Fam. Code § 161.001(b)(1)(Q);

o been the cause of the child being born addicted to alcohol or a controlled substance,
other than a controlled substance legally obtained by prescription. Tex. Fam. Code
§ 161.001(b)(1)(R);

o voluntarily delivered the child to a designated emergency infant care provider under
Tex. Fam. Code § 262.302 without expressing an intent to return for the child. Tex.
Fam. Code § 161.001(b)(1)(S);

o been convicted of:

= the murder of the other parent of the child under Tex. Penal Code § 19.02 or Tex.
Penal Code § 19.03, or under a law of another state, federal law, the law of a
foreign country, or the Uniform Code of Military Justice that contains elements
that are substantially similar to the elements of an offense under Tex. Penal Code
§ 19.02 or Tex. Penal Code § 19.03;

= criminal attempt under Tex. Penal Code § 15.01, or under a law of another state,
federal law, the law of a foreign country, or the Uniform Code of Military Justice
that contains elements that are substantially similar to the elements of an offense
under Tex. Penal Code § 15.01, to commit the offense described by Tex. Fam.
Code § 161.001(b)(1)(T)(i);

= criminal solicitation under Tex. Penal Code § 15.03, or under a law of another
state, federal law, the law of a foreign country, or the Uniform Code of Military
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Justice that contains elements that are substantially similar to the elements of an
offense under Tex. Penal Code § 15.03, of the offense described by Tex. Fam.
Code § 161.001(b)(1)(T)(i); or

= the sexual assault of the other parent of the children under Tex. Penal Code §
22.011 or Tex. Penal Code § 22.021 or other under a law of another state, federal
law, or the Uniform Code of Military Justice that contains elements that are
substantially similar to the elements of an offense under Tex. Penal Code §
22.011 or Tex. Penal Code § 22.021. Tex. Fam. Code § 161.001(b)(1)(T); or

o been placed on community supervision, including deferred adjudication community
supervision, or another functionally equivalent form of community supervision or
probation, for being criminally responsible for the sexual assault of the other parent
of the child under Tex. Penal Code § 22.011 or Tex. Penal Code § 22.021, or other
under a law of another state, federal law, or the Uniform Code of Military Justice that
contains elements that are substantially similar to the elements of an offense Tex.
Penal Code § 22.011 or Tex. Penal Code § 22.021. Tex. Fam. Code §
161.001(b)(1)(U); and

e That termination is in the best interest of the child. Tex. Fam. Code § 161.001(b)(2).

Special Issue: For termination of parental rights to be granted, a court must find by clear and convincing
evidence that at least one of the grounds for involuntary termination listed above exists AND that it is
in the best interest of a child for parental rights to be terminated. Considerations for best interest include,
but are not limited to, those listed in Tex. Fam. Code § 263.307 and Holley v. Adams, 544 S.W.2d 367
(Tex. 1976). While at least one of the grounds for involuntary termination of parental rights may exist,
it may not always be in the best interest of a child for parental rights to be terminated. If it is also not in
the best interest of a child to name a parent as the managing conservator of the child, alternatives such
as naming DFPS or a non-parent as the managing conservator of the child while awarding possessory
conservatorship to a parent should be considered.

Evidence of one or more of the following does not constitute clear and convincing evidence
sufficient for a court to make a finding under Tex. Fam. Code § 161.001(b) and order termination
of the parent-child relationship. Evidence that the parent:

¢ Homeschooled the child;

¢ Is economically disadvantaged;

¢ Has been charged with a nonviolent misdemeanor offense other than:
o an offense under Tex. Penal Code Title 5;
o an offense under Tex. Penal Code Title 6; or

o an offense that involves family violence, as defined by Tex. Fam. Code § 71.004;
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e Provided or administered low-THC cannabis to a child for whom the low-THC cannabis
was prescribed under Tex. Occ. Code Chapter 169; or

¢ Declined immunization for the child for reasons of conscience, including a religious
belief.

¢ Allowed a child to engage in independent activities.

e Sought a second opinion for a child's medical care or transferred a child’s medical care
to a new provider or facility Tex. Fam. Code § 161.001(c).

c. Involuntary Termination: Inability to Care for Child

The Texas Family Code authorizes the termination of the parental rights of a parent who is
unable to meet the child’s needs due to a mental disability. The court may order termination of
the parent-child relationship in a suit filed by DFPS if the court finds that:

e The parent has a mental or emotional iliness or a mental deficiency that renders the
parent unable to provide for the physical, emotional, and mental needs of the child;

o The illness or deficiency, in all reasonable probability, provided by clear and convincing
evidence, will continue to render the parent unable to provide for the child’s needs until
the 18th birthday of the child;

o DFPS has been the temporary or sole managing conservator of the child of the parent
for at least six months preceding the date of the hearing on termination held in
accordance with Tex. Fam. Code § 161.003(c);

¢ DFPS made reasonable efforts to return the child to the parent; and
e Termination is in the best interest of the child. Tex. Fam. Code § 161.003(a).

Immediately after filing a suit under Tex. Fam. Code § 161.003, the court shall appoint an
attorney ad litem to represent the interests of the parent against whom the suit is brought. Tex.
Fam. Code § 161.003(b). An attorney appointed under Tex. Fam. Code § 161.003(b) shall
represent the parent for the duration of the suit unless the parent, with the permission of the
court, retains another attorney. Tex. Fam. Code § 161.003(d).

A hearing on the termination may not be held earlier than 180 days after the date on which the
suit is filed. Tex. Fam. Code § 161.003(c).

d. Termination of the Rights of an Alleged Biological Father

Except as otherwise provided by Tex. Fam. Code § 161.002, the procedural and substantive
standards for termination of parental rights apply to the termination of the rights of an alleged
father. Tex. Fam. Code § 161.002(a).

The rights of an alleged biological father may be terminated if:

e After being served with citation, he does not respond by timely filing an admission of
paternity or a counterclaim for paternity under Tex. Fam. Code Chapter 160;

116

Texas Child Protection Law Bench Book



e The child is over one year of age at the time the petition for termination of the parent-
child relationship or for adoption is filed, he has not registered with the paternity registry
under Tex. Fam. Code Chapter 160, and after the exercise of due diligence by the
petitioner:

o his identity and location are unknown; or
o his identity is known but he cannot be located,;

e The child is under one year of age at the time the petition for termination of the parent-
child relationship or for adoption is filed and he has not registered with the paternity
registry under Tex. Fam. Code Chapter 160; or

e He has registered with the paternity registry under Tex. Fam. Code Chapter 160, but the
petitioner's attempt to personally serve citation at the address provided to the registry
and at any other address for the alleged father known by the petitioner has been
unsuccessful, despite the due diligence of the petitioner. Tex. Fam. Code § 161.002(b).

The termination of the rights of an alleged father under Tex. Fam. Code § 161.002(b)(2) or (b)(3)
does not require personal service of citation or citation by publication on the alleged father, and
there is no requirement to identify or locate an alleged father who has not registered with the
paternity registry under Tex. Fam. Code Chapter 160. Tex. Fam. Code § 161.002(c-1).

The termination of rights of an alleged father under Tex. Fam. Code § 161.002(b)(4) does not
require service of citation by publication on the alleged father. Tex. Fam. Code § 161.002(d).

The court shall not render an order terminating parental rights under Tex. Fam. Code §
161.002(b)(2) or (b)(3) unless the court receives evidence of a certificate of the results of a
search of the paternity registry under Tex. Fam. Code Chapter 160 from the vital statistics unit
indicating that no man has registered the intent to claim paternity. Tex. Fam. Code § 161.002(e).

The court shall not render an ordering terminating parental rights under Tex. Fam. Code §
161.002(b)(4) unless the court, after reviewing the petitioner's sworn affidavit describing the
petitioner’s effort to obtain personal service of citation on the alleged father and considering any
evidence submitted by the attorney ad litem for the alleged father, has found that the petitioner
exercised due diligence in attempting to obtain service on the alleged father. The order shall
contain specific findings regarding the exercise of due diligence of the petitioner. Tex. Fam.
Code § 161.002(f).

5. Best Interest

Holley v. Adams, 544 S.W.2d 367, 373 (Tex. 1976) factors used to evaluate the evidence relating
to best interest include but are not limited to:

e The desires of the child;
e The emotional and physical needs of the child now and in the future;
e The emotional and physical danger to the child now and in the future;

e The parenting abilities of the parties seeking custody;
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e The programs available to assist these persons;

e The plans for the child by the parties seeking custody;

e The acts or omissions of the parent and any excuse for the same; and
e The stability of the home or proposed placement.

The “Holley factors” appear frequently in case law. Here are some examples that might be
informative:

"The absence of evidence about some of these Holley considerations would not preclude a fact
finder from reasonably forming a strong conviction or belief that termination is in the child’s best
interest, particularly if the evidence were undisputed that the parental relationship endangered the
safety of the child. Other cases, however, will present more complex facts in which paltry evidence
relevant to each consideration mentioned in Holley would not suffice to uphold the jury’s finding
that termination is required." In re C.H., 89 S.W.3d 17, 28 (Tex. 2002).

"Evidence about placement plans and adoption are, of course, relevant to best interest. However,
the lack of evidence about definitive plans for permanent placement and adoption cannot be the
dispositive factor; otherwise, determinations regarding best interest would regularly be subject to
reversal on the sole ground that an adoptive family has yet to be located. Instead, the inquiry is
whether, on the entire record, a fact finder could reasonably form a firm conviction or belief that
termination of the parent’s rights would be in the child’s best interest—even if the agency is unable
to identify with precision the child’s future home environment." In re C.H., 89 S.\W.3d 17, 32 (Tex.
2002).

“The Department is required to prove by clear and convincing evidence that termination of a
parent’s right to his children is in the children’s best interest [...] In determining whether the
evidence is legally sufficient to support a best-interest finding, we ‘consider the evidence that
supports a deemed finding regarding best interest and the undisputed evidence,” and ignore
evidence a fact-finder could reasonably disbelieve. In re E.N.C., 384 S.W.3d 796, 807 (Tex. 2012)
(citing In re J.F.C. 96 S.W. 3d 256 at 268 (Tex. 2002).

“A trial court’s best-interest finding must be supported by clear and convincing evidence in the
record [...] [It is error to rely] on a lack of evidence to contradict a finding as if it were evidence
supporting the finding [...] A lack of evidence does not constitute clear and convincing evidence.”
Inre E.N.C., 384 S.W.3d 796, 808 (Tex. 2012).

6. Presumptions Involved in Conservatorship
a. Parent Should Be Appointed as Managing Conservator

Unless the court finds that appointment of the parent or parents would not be in the best interest
of the child because the appointment would significantly impair the child’s physical health or
emotional development, a parent shall be appointed sole managing conservator or both parents
shall be appointed as joint managing conservators of the child. It is a rebuttable presumption
that the appointment of the parents as joint managing conservators is in the best interest of the
child. A finding of a history of family violence involving the parents of a child removes the
presumption. Tex. Fam. Code § 153.131(b).
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b. Parent with History of Domestic Violence or Sexual Abuse

In determining whether to appoint a party as a sole or joint managing conservator, the court
shall consider evidence of the intentional use of abusive physical force, or evidence of sexual
abuse, by a party directed against the party’s spouse, a parent of the child, or any person
younger than 18 years of age committed within a two-year period preceding the filing of the suit
or during the pendency of the suit. Tex. Fam. Code § 153.004(a).

Under Tex. Fam. Code § 153.004(e), it is a rebuttable presumption that it is not in the best
interest of a child for a parent to have unsupervised visitation with the child if credible evidence
is presented of a history or pattern of past or present neglect, abuse or family violence by that
parent, or any person who resides in that parent’s household or who is permitted by that parent
to have unsupervised access to the child during that parent’s periods of possession of or access
to the child. Tex. Fam. Code § 153.004(e). The statute further provides that courts may consider
evidence of a history or pattern of past or present child neglect, abuse or family violence by a
parent or other person, as applicable. Tex. Fam. Code § 153.004(f).

c. Parent Should Be Appointed as Possessory Conservator

The court shall appoint as a possessory conservator a parent who is not appointed as a sole or
joint managing conservator unless it finds that the appointment is not in the best interest of the
child and that parental possession or access would endanger the child. Tex. Fam. Code §
153.191.

The court shall consider the commission of family violence or sexual abuse in determining
whether to deny, restrict, or limit the possession of a child by a parent who is appointed as a
possessory conservator. Tex. Fam. Code § 153.004(c).

The court may not allow a parent to have access to a child for whom it is shown by a
preponderance of the evidence that:

o Thereis a history or pattern of committing family violence during the two years preceding
the date of the filing of the suit or during the pendency of the suit; or

e The parent engaged in conduct that constitutes an offense under Tex. Penal Code §
21.02, Tex. Penal Code § 22.011, Tex. Penal Code § 22.021, or Tex. Penal Code §
25.02, and that as a direct result of the conduct, the victim of the conduct became
pregnant with the parent’s child. Tex. Fam. Code § 153.004(d)(2).

Notwithstanding Tex. Fam. Code § 153.004(d), a court may allow a parent to have access to a
child if the court makes one of several findings pursuant to Tex. Fam. Code § 153.004(d-1), but
see Tex. Fam. Code § 153.004(e) and (f) regarding visitation and access to a child by any
person who will have unsupervised access to a child who also has a history or pattern of past
or present child neglect, abuse or family violence.

If the court enters an order appointing DFPS as the permanent managing conservator of the
child without terminating the rights of the parent of the child, the court must find that:
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e Appointment of a parent as managing conservator would not be in the best interest of
the child because the appointment would significantly impair the child’s physical health
or emotional development; and

¢ It would not be in the child’s best interest to appoint a relative of the child or another
person as the managing conservator. Tex. Fam. Code § 263.404(a).

Special Issue: Although not required by law, judges should enter final orders regarding conservatorship
of the child, child support, and access to the child. If DFPS requests dismissal of its lawsuit after
reunification with a parent, the court may want to consider whether:

e The dismissal or nonsuit is in the best interest of each child affected by the suit; and

e Any orders for the conservatorship, possession of or access to, or support of each child affected by
the suit should continue in effect after the dismissal or nonsuit.

7. Considerations in Naming DFPS as Permanent Managing Conservator

If the court determines that DFPS should be named as permanent managing conservator of the
child without terminating the rights of a parent of the child, the court shall take the following factors
into consideration:

e The child will reach 18 years of age in not less than three years;

e The child is 12 years or older and has expressed a strong desire against termination or has
continuously expressed a strong desire against being adopted; and

e The needs and desires of the child. Tex. Fam. Code § 263.404(b).

Special Issue: The court is required to continue the appointment of the AAL, or the GAL, or an attorney
serving in the dual role as long as child is in DFPS conservatorship but as a best practice, courts should
continue the appointment of both the child’s AAL and GAL as long as the child is in the managing
conservatorship of DFPS.

8. Final Order Appointing DFPS as Managing Conservator of Certain Abandoned Children
(Baby Moses Law)

There is a rebuttable presumption that a parent who delivers a child to a designated emergency
infant care provider in accordance with Tex. Fam. Code Subchapter D, Chapter 262:

o Is the child’'s biological parent;

¢ Intends to relinquish parental rights and consents to the termination of parental rights with
regard to the child; and

e Intends to waive the right to notice of the suit terminating the parent-child relationship. Tex.
Fam. Code § 263.407(a).
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A party that seeks to rebut a presumption in Tex. Fam. Code § 263.407(a) may do so at any time
before the parent-child relationship is terminated with regard to the child. Tex. Fam. Code §
263.407(a-1).

If a person claims to be the parent of a child taken into possession under Tex. Fam. Code Chapter
262, Subchapter D [Emergency Possession of Certain Abandoned Children], before the court
renders a final order terminating the parental rights of the child’s parents, the court shall order
genetic testing for parentage determination unless parentage has previously been established. The
court shall hold the petition for termination of the parent-child relationship in abeyance for a period
not to exceed 60 days pending the results of the genetic testing. Tex. Fam. Code § 263.407(b).

Before the court may render an order terminating parental rights with regard to a child taken into
DFPS custody under Tex. Fam. Code § 262.303, DFPS must:

o Verify with the National Crime Information Center and state and local law enforcement
agencies that the child is not a missing child; and

¢ Obtain a certificate of the search of the paternity registry under Tex. Fam. Code Chapter
160, Subchapter E not earlier than the date DFPS estimates to be the 30th day after the
child’s date of birth. Tex. Fam. Code § 263.407(c).

9. Requirements for Appointment of Nonparent as Managing Conservator

Tex. Fam. Code § 263.408 imposes additional duties on DFPS when a nonparent is appointed as
managing conservator of a child in the legal custody of DFPS.

In a suit in which the court appoints a nonparent as managing conservator of a child, DFPS must
provide the nonparent with an explanation of the difference between appointment as a managing
conservator of a child and adoption of a child, including specific statements informing the nonparent
that:

e The nonparent’'s appointment conveys only the rights specified by the court order or
applicable laws instead of the complete rights of a parent conveyed by adoption;

o A parent may be entitled to request visitation with the child or petition the court to appoint
the parent as the child’s managing conservator, notwithstanding the nonparent’s
appointment as managing conservator; and

e The nonparent’s appointment as the child’s managing conservator will not result in the
eligibility of the nonparent and child for post-adoption benefits. Tex. Fam. Code §
263.408(a)(1).

In addition to the rights and duties provided under Tex. Fam. Code § 153.371, the court order
appointing the nonparent as managing conservator must include provisions that address the
authority of the nonparent to:

e Authorize immunization of the child or any other medical treatment that requires parental
consent;
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¢ Obtain and maintain health insurance coverage for the child and automobile insurance for
the child, if appropriate;

e Enroll the child in a day-care program or school, including kindergarten;

o Authorize the child to participate in school-related or extracurricular or social activities,
including athletic activities;

¢ Authorize the child to obtain a learner’s permit, driver’s license, or state-issued identification
card;

¢ Authorize employment of the child;
e Apply for and receive public benefits for or on behalf of the child; and

e Obtain legal services for the child and execute contracts or other legal documents for the
child. Tex. Fam. Code § 263.408(a)(2).

The court must require evidence that the nonparent was informed of the rights and duties of a
nonparent appointed as managing conservator of a child before the court renders an order
appointing the nonparent as managing conservator of a child. Tex. Fam. Code § 263.408(b). Before
entering a final order that awards permanent custody of a child in DFPS conservatorship to a
nonparent relative the court must verify that the relative was offered the opportunity to become a
licensed foster placement to qualify for a Permanency Care Assistance program and that the relative
declined and the Child Placing Agency has been notified of the declination. Tex. Fam. Code §
263.409.

10. Rendering a Final Order after Commencing a Trial on the Merits

The court must render a final order after commencement of trial on the merits in a case brought by
DFPS within 90 days, with no tolling for recesses. A party may file a mandamus proceeding to
compel compliance. The court may grant a good cause extension that specifies the good cause
and the length of the extension. Tex. Fam. Code § 263.4011.
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PERMANENCY HEARING AFTER FINAL ORDER

Legal Overview of Permanency Hearing After Final Order

Texas Family Code
Title 5. The Parent-Child Relationship & the Suit Affecting the Parent-Child Relationship
Chapter 263. Review of Placement of Children under Care of Department of Family and Protective
Services
Subchapter F. Permanency Hearings After Final Order

Please see the Checklist Section for the
Permanency Hearing After Final Order Checklist.

When a child is in the permanent managing conservatorship of DFPS, the court must periodically review
the case to ensure that the child’s needs are being met and that efforts to obtain permanency for the
child are ongoing. As long as the child remains in the permanent managing conservatorship of DFPS,
whether or not parental rights have been terminated, the court must continue to review the status of the
child until the child permanently leaves the managing conservatorship of DFPS through adoption,
appointment of a person as managing conservator, or transitioning out of care upon the child’s 18th
birthday or graduation from high school, whichever occurs later. In some instances, young adults will
voluntarily remain in extended foster care until their 21 birthday.

The Family Code envisions continued efforts to achieve permanency for a child, even after the
appointment of DFPS as permanent managing conservator. This includes changing the terminology
regarding this hearing to emphasize the need to seek permanency for a youth until the youth leaves
care, even if DFPS has permanent managing conservatorship.

A. When Permanency Hearing After Final Order is Conducted

After the entry of an order that appoints DFPS as permanent managing conservator of a child, if the
parental rights are not terminated, a Permanency Hearing After Final Order must be held within six
months. If the parental rights are terminated, the first Permanency Hearing After Final Order must be
held within 90 days after the court renders the final order. Tex. Fam. Code § 263.501(a) and (b).
Thereafter, a Permanency Hearing After Final Order must be held every six months until the date the
child leaves the permanent managing conservatorship of DFPS. Tex. Fam. Code § 263.501(a).

Special Issue: Positive permanency for children and youth can still be achieved at any stage of a case.
Placement options can become available until the child turns 18, so judges can continue to set judicial
expectations that positive permanency is the goal and that urgency to identify placement before the
youth ages out is critical. Continuing to engage family and youth in their case, setting frequent hearings,
and employing techniques to locate and engage relatives and kin also facilitate positive permanency
after final orders are entered.
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B. Notice of the Permanency Hearing After Final Order

Notice of a hearing under Tex. Fam. Code Chapter 263 shall be given to all persons entitled to notice
of the hearing. Tex. Fam. Code § 263.0021(a). Notice of a hearing under Chapter 263 must state that
the individual receiving notice pursuant to Tex. Fam. Code § 263.0021(b) may, but is not required to,
attend the hearing and may request to be heard at the hearing. Tex. Fam. Code § 263.0021(e). Courts
must determine whether the child’s caregiver is present at the hearing and allow the caregiver to testify
if the caregiver wishes to provide information about the child. Tex. Fam. Code § 263.0021(f).

The following persons are entitled to at least 10 days' notice and are entitled to present evidence and
be heard at a hearing under Tex. Fam. Code Chapter 263:

DFPS;

The foster parent, pre-adoptive parent, relative providing care, or the director or director’s
designee of the group home or general residential operation where the child resides;

Each parent of the child;
The managing conservator or guardian of the child;

An attorney ad litem appointed for the child, if the appointment was not dismissed in the final
order;

A guardian ad litem appointed for the child, if the appointment was not dismissed in the final
order;

A volunteer advocate appointed for the child, if the appointment was not dismissed in the final
order;

The child if:
o the child is 10 years of age or older; or
o the court determines it is appropriate for the child to receive notice; and

Any other person or agency named by the court to have an interest. Tex. Fam. Code §
263.0021(b).

Notice of a hearing under Tex. Fam. Code Chapter 263 may be given:

As provided by Tex. R. Civ. P. 21a;

In a temporary order following a full Adversary Hearing;

In an order following a hearing under Tex. Fam. Code Chapter 263;
In open court; or

In any manner that would provide actual notice to a person entitled to notice. Tex. Fam. Code §
263.0021(c).
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The licensed administrator of the child-placing agency responsible for placing the child or the licensed
administrator’s designee is entitled to at least 10 days’ notice of a Permanency Hearing After Final
Order. Tex. Fam. Code § 263.0021(d).

Special Issue: Tex. Fam. Code 263.501(c) requires notice of a Permanency Hearing After Final Order
be given as provided by Tex. Fam. Code § 263.0021 which includes notice to each parent. If a parent’s
rights have been terminated, the legal status of that parent no longer exists and notice is not required.
If DFPS has been named permanent managing conservator without termination of a parent’s rights,
that parent is entitled to notice, even if they are not represented by counsel.

C. The Child Shall Attend the Permanency Hearing After Final Order

The child shall attend each Permanency Hearing After Final Order in accordance with Tex. Fam. Code
§ 263.302. Tex. Fam. Code § 263.501(f).

D. Permanency Progress Report After Final Order

1. Filing the Permanency Progress Report After Final Order

Not later than the 10th day before the date set for a Permanency Hearing After Final Order, DFPS
shall file a permanency progress report with the court. Tex. Fam. Code § 263.502(a). For good
cause shown, the court may order a different time for filing the report or that a report is not required
for a specific hearing. Tex. Fam. Code § 263.502(a-2).

2. Copies of Report Provided

DFPS shall provide a copy to each person entitled to notice of the hearing under Tex. Fam. Code
§ 263.0021. Tex. Fam. Code § 263.502(a).

3. Permanency Progress Report Contents
The permanency progress report must contain:

¢ Information necessary for the court to conduct the Permanency Hearing and make its
findings and determinations under Tex. Fam. Code § 263.5031;

¢ Information on significant events, as defined by Tex. Fam. Code § 264.018; and

¢ Any additional information DFPS determines is appropriate or that is requested by the court
and relevant to the court’s findings and determinations under Tex. Fam. Code § 263.5031.
Tex. Fam. Code § 263.502(a-1).

E. Conducting a Permanency Hearing After Final Order
At each Permanency Hearing After Final Order, the court shall:

¢ Identify all persons and parties present at the hearing;
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o Review the efforts of DFPS or other agency in notifying persons entitled to notice under Tex.
Fam. Code § 263.0021;

¢ Make a finding as to whether DFPS is able to place the child with a relative or other designated
caregiver and state the evidence that supports its finding either way. Tex. Fam. Code §
262.0022, Tex. Fam. Code § 263.002, and Tex. Fam. Code § 263.5031(3)(B); and

¢ Review the permanency progress report to determine:

o the safety and well-being of the child and whether the child’s needs, including any medical
or special needs, are being adequately addressed;

o whether DFPS placed the child with a relative or other designated caregiver and the
continuing necessity and appropriateness of the placement of the child, including with
respect to a child who has been placed outside of this state, whether the placement
continues to be in the best interest of the child;

o if the child is placed in institutional care, whether efforts have been made to ensure that the
child is placed in the least restrictive environment consistent with the child’s best interest
and special needs;

Special Issue: Under Tex. Fam. Code § 263.001(3-a), “least restrictive setting” means a placement
that, in comparison to all other available placements, is the most family-like setting. For children older
than six, placing the child in a cottage home, even though part of a general residential operation and
considered congregate care under federal law, is permissible and considered under Tex. Fam. Code §
263.001(c) to be a “least restrictive setting” if a suitable relative or other designated caregiver is not
available as a placement for the child. Under Tex. Fam. Code § 263.001(d), for children younger than
six, the only acceptable “least restrictive setting” is a foster home. A cottage home may be considered
the least restrictive setting for a child younger than six only if DFPS determines it is in the best interest
of the child to be placed in the cottage home.

o the appropriateness of the primary and alternative permanency goals for the child, whether
DFPS has made reasonable efforts to finalize the permanency plan, including the concurrent
permanency goals, in effect for the child, and whether:

= DFPS has exercised due diligence in attempting to place the child for adoption if parental
rights to the child have been terminated and the child is eligible for adoption; or

= another permanent placement, including appointing a relative as permanent managing
conservator or returning the child to a parent, is appropriate for the child;

o for a child whose permanency goal is another planned permanent living arrangement:
» the desired permanency outcome for the child, by asking the child;

= whether, as of the date of the hearing, another planned permanent living arrangement
is the best permanency plan for the child, and, if so, provide compelling reasons why it
continues to not be in the best interest of the child to:
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- return home;

- be placed for adoption;

- be placed with a legal guardian; or

- be placed with a fit and willing relative;
= whether DFPS has:

- conducted an independent living skills (ILS) assessment under Tex. Fam. Code §
264.121(a-3);

- addressed the goals identified in the child’s permanency plan, including the child’s
housing plan, and the results of the ILS assessment;

- provided a youth 16 years and older with the documents and information listed in
Tex. Fam. Code § 264.121(e); and

- provided a youth who is 18 years or has had the disabilities of minority removed, the
documents and information listed in Tex. Fam. Code § 264.121(e-1). Tex. Fam.
Code § 263.306(a-1)(5);

if the child is 14 years of age or older, whether services that are needed to assist the child
in transitioning from substitute care to independent living are available in the child’'s
community;

whether the child is receiving appropriate medical care and has been provided the
opportunity, in a developmentally appropriate manner, to express the child’s opinion on any
medical care provided;

for a child receiving psychotropic medication, whether the child:

= has been provided appropriate non-pharmacological interventions, therapies, or
strategies to meet the child’s needs; or

= has been seen by the prescribing physician, physician assistant, or advanced practice
nurse at least once every 90 days;

whether an education decision-maker for the child has been identified, the child’s education
needs and goals have been identified and addressed, and there are major changes in the
child’s school performance or there have been serious disciplinary events;

for a child for whom DFPS has been named managing conservator in a final order that does
not include termination of parental rights, whether to order DFPS to provide services to a
parent for not more than six months after the date of the Permanency Hearing if:

= the child has not been placed with a relative or other individual, including a foster parent,
who is seeking permanent managing conservatorship of the child; and

= the court determines that further efforts at reunification with a parent are:
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- in the best interest of the child; and
- likely to result in the child’s safe return to the child’s parent; and

o whether DFPS has identified a family or other caring adult who made a permanent
commitment to the child. Tex. Fam. Code § 263.5031.

o review DFPS efforts to ensure the child has regular, ongoing opportunities to engage in age-
appropriate normalcy activities, including activities not listed in the child’s service plan. Tex.
Fam. Code § 263.5031(b).

e The court shall inquire from all parties whether the child has had the opportunity to provide
information regarding potential caregivers and whether individuals identified by the child are
listed on the proposed Child Placement Resources Form. Tex. Fam. Code § 263.5031(4)(B).

¢ |If the child has been placed with a relative or designated caregiver, the court shall inform the
individual serving as a placement for the child of the ability to become a licensed foster parent
and apply for a Permanent Care Assistance agreement. Tex. Fam. Code § 263.5031(3).

Additionally, Tex. Fam. Code § 263.503(c) requires that, in addition to the requirements of Tex. Fam.
Code § 263.5031, at each Permanency Hearing After a Final Order the court shall review DFPS efforts
to ensure that the child has regular, ongoing opportunities to engage in age-appropriate normalcy
activities as defined by Tex. Fam. Code § 264.001; this may include activities not listed in the child’s
service plan. Tex. Fam. Code § 263.503.

F. Court Orders Related to Permanent Managing Conservatorship

1. Court Ordered Services for Parents

When a parent is still involved or over time becomes re-involved in the case, a court may order
DFPS to provide services to a parent for not more than six months after the date of the Permanency
Hearing if:

e The child has not been placed with a relative or other individual, including a foster parent,
who is seeking permanent managing conservatorship of the child; and

e The court determines that further efforts at reunification with a parent are:
o in the best interest of the child; and

o likely to result in the child’'s safe return to the child’s parent. Tex. Fam. Code §
263.5031(3)(J).

2. Termination of Parental Rights After Denial of Prior Petition to Terminate

The court may terminate the parent-child relationship after rendition of an order that previously
denied termination of the parent-child relationship if:

e The petition under Tex. Fam. Code § 161.004 is filed after the date the order denying
termination was rendered;
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e The circumstances of the child, parent, sole managing conservator, possessory conservator,
or other party affected by the order denying termination have materially and substantially
changed since the date that the order was rendered;

o The parent committed an act listed under Tex. Fam. Code § 161.001 before the date the
order denying termination was rendered; and

e Termination is in the best interest of the child. Tex. Fam. Code § 161.004(a).

At a hearing under Tex. Fam. Code § 161.004, the court may consider evidence presented at a
previous hearing in a suit for termination of the parent-child relationship of the parent with respect
to the same child. Tex. Fam. Code § 161.004(b).

3. Child Committed to Texas Juvenile Justice Department

A court is required to conduct a Permanency Hearing After Final Order for a child while the child is
committed to or released under the supervision of TJJD, unless the child is adopted or permanent
managing conservatorship of the child is awarded to an individual other than DFPS. Tex. Fam. Code
§ 263.501(qg).

G. Foster Youth Bill of Rights and Ombudsman’s Office

Each child in foster care shall be informed of the child’s rights provided by state or federal law or policy
that relate to:

o Abuse, neglect, exploitation, discrimination, and harassment;
e Food, clothing, shelter, and education;

¢ Medical, dental, vision, and mental health services, including the right of the child to consent to
treatment;

o Emergency behavioral intervention, including what methods are permitted, the conditions under
which it may be used, and the precautions that must be taken when administering it;

e Placement with the child’s siblings and contact with members of the child’s family;
e Privacy and searches, including the use of storage space, mail, and the telephone;
e Participation in school-related extracurricular or community activities;

¢ Interaction with persons outside the foster care system, including teachers, church members,
mentors, and friends;

¢ Contact and communication with caseworkers, attorneys ad litem, guardians ad litem, and court-
appointed special advocates;

e Religious services and activities;

e Confidentiality of the child’s records;
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¢ Job skills, personal finances, and preparation for adulthood;
o Participation in a court hearing that involves the child;
¢ Participation in the development of service and treatment plans;

o If the child has a disability, the advocacy and protection of the rights of a person with that
disability; and

¢ Any other matter affecting the child’s ability to receive care and treatment in the least restrictive
environment that is most like a family setting. Tex. Fam. Code § 263.008(b).

DFPS shall provide a written copy of the foster children’s bill of rights to each child placed in foster care
in the child’s primary language, if possible, and shall inform the child of the rights described by the foster
children’s bill of rights:

e Orally in the child’s primary language, if possible, and in simple, non-technical terms; or

e For achild who has a disability, including an impairment of vision or hearing, through any means
that can reasonably be expected to result in successful communication with the child. Tex. Fam.
Code § 263.008(c).

The Health and Human Services Commission must appoint an ombudsman for children and youth in
foster care. Tex. Gov’'t Code § 531.992(a). The ombudsman serves as a neutral party in assisting
children and youth in the conservatorship of DFPS with complaints regarding issues with the authority
of DFPS or another health and human services agency. Tex. Gov’t Code § 531.993.

Youth may contact the Foster Care Ombudsman through the following methods:

e Toll-free phone: 1-844-286-0769 (8am to 5pm, Monday through Friday)
e Toll-free fax: 1-888-780-8099
e Mail: Texas Health and Human Services Commission

Foster Care Ombudsman, MC H-700
P O Box 13247
Austin, Texas 78711-3247

e Online: HHS Ombudsman Foster Care Help'?

Special Issue: Judges, Parents, Attorneys, CASA and other individuals with inquiries and complaints
about a child or youth's case may continue to contact the DFPS Office of Consumer Relations by phone
at 1-800-720-7777 or by email at OCR@dfps.texas.qgov.

H. Transitional Services

1. Transition to Independence

DFPS has a duty to address unique challenges facing youth in conservatorship transitioning to
independence, including efforts to improve transition planning and providing experiential life skills-
training. Tex. Fam. Code § 264.121. The life skills-training must include instruction on financial
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literacy including, but not limited to, understanding the timeline to file taxes, protecting against
identity theft, and preparing a budget. For youth 17 or older, the training must also include lessons
related to insurance, civic engagement, and identification documents. Tex. Fam. Code § 264.121(a-
2). For youth 14 or older, DFPS must ensure the youth has an email address through which they
can receive documents before they leave foster care. Tex. Fam. Code § 264.121(a-7)

DFPS must conduct an independent living skills (ILS) assessment for all youth 16 and older in DFPS
Temporary or Permanent Managing Conservatorship and must conduct an ILS assessment for all
youth 14 and older in DFPS Permanent Managing Conservatorship. Tex. Fam. Code § 264.121(a-
3) and (a-4). DFPS must annually update the youth’s ILS assessment to determine the skills
acquired by the youth during the preceding year. Tex. Fam. Code § 264.121(a-5).

DFPS also must coordinate with the Texas Higher Education Board to establish a workgroup to
develop a plan to ensure that youth in foster care who complete a standardize the Preparation for
Adult Living (PAL) curriculum are eligible to receive college credit for completing the PAL program.
used around the state by providers. DFPS will report this plan to the legislature not later than
November 1, 2022. Tex. Fam. Code § 264.121(a-6).

DFPS must also ensure that before a youth leaves foster care, each youth who is 14 years of age
or older has an email address where they can receive encrypted copies of personal documents and
records. Tex. Fam. Code § 264.121(a-7).

DFPS must ensure that the transition plan for each youth 16 years of age or older includes
provisions to assist the youth in managing the youth’s housing needs after the youth leaves foster
care, including provisions that:

o Identify the cost of housing in relation to the youth’s sources of income, including any
benefits or rental assistance available to the youth;

o If the youth’s housing goals include residing with family or friends, state that DFPS has
addressed the following with the youth:

o the length of time the youth expects to stay in the housing arrangement;

o expectations for the youth regarding paying rent and meeting other household
obligations;

o the youth’s psychological and emotional needs, as applicable; and

o any potential conflicts with other household members, or any difficulties connected to
the type of housing the youth is seeking, that may arise based on the youth’s
psychological and emotional needs;

¢ Inform the youth about emergency shelters and housing resources, including supervised
independent living (SIL) and housing at colleges and universities, such as dormitories;

¢ Require DFPS to review a common rental application with the youth and ensure that the
youth possess all of the documentation required to obtain rental housing; and
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Identify any individuals who are able to serve as cosigners or references on the youth’s
application for housing. Tex. Fam. Code § 264.121(i).

2. Housing for Homeless Youth Aging out of Care

For youth who will voluntarily enter extended foster care, DFPS shall do the following:

Complete any necessary transitional housing paperwork for youth entering extended foster
care, six months before the youth turns 18 and to review the qualifications for housing 90
days before the youth turns 18.

Waive background checks if a youth in extended foster care continues to live with the same
substitute caregivers.

Notify the youth and document the communication if their placement will not allow them to
live there after the youth’s 18th birthday. A foster home that prohibits a youth from living
there after they turn 18 shall notify the caseworker 90 days before the youth’s 18th birthday
and congregate care facilities must notify the caseworker six months before the youth’s 18th
birthday or as soon as possible if the youth is placed there within six months of their 18th
birthday.

Assist the youth in Supervised Independent Living programs to develop a rental history by
allowing them to co-sign for the lease on their housing.

Develop a protocol to prevent a youth from aging out of residential treatment center and
implement the protocol when the youth turns 17 years old. Tex. Fam. Code § 264.1214.

3. Provision of Copies of Certain Records

DFPS must ensure that each youth acquires a copy and a certified copy of the youth’s birth
certificate, a social security card or replacement social security card, as appropriate, and a personal
identification certificate under Tex. Transp. Code Chapter 521, on or before the date the on which
the youth turns 16 years old. Tex. Fam. Code § 264.121(e).

If, at the time a youth is discharged from foster care, the youth is at least 18 years of age or has
had the disabilities of a minor removed, DFPS shall provide to the youth, not later than the 30th day
before the date the child is discharged from foster care, the following information and documents
unless the youth already has the information or document:

The youth’s birth certificate;

The youth’s immunization records;

The information contained in the youth’s health passport;

A personal identification certificate under Tex. Transp. Code Chapter 521;

A social security card or a replacement social security card, if appropriate; and
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e A Medicaid card or other proof of the youth’s enroliment in Medicaid or an insurance card
from a health plan that provides health coverage to foster youth. Tex. Fam. Code §
264.121(e-1).

When providing a youth with a document required by Tex. Fam. Code § 264.121(e-1), DFPS shall
provide the youth with a copy and a certified copy of the document or with the original document,
as applicable. Tex. Fam. Code § 264.121(e-2).

Prior to the youth leaving care, the youth’s DFPS caseworker shall:

e Assist the youth with developing a plan for keeping the document described in Tex.
Fam. Code § 264.121(e) in a safe place; and

¢ Inform the youth about the documents the youth is required to receive before the date the
youth is discharged from foster care. Tex. Fam. Code § 264.121(e-4).

When obtaining a copy of a birth certificate to provide to a foster youth or assisting a foster youth in
obtaining a copy of a birth certificate, the department shall obtain the birth certificate from the state
registrar. If the department is unable to obtain the birth certificate from the state registrar, the
department may obtain the birth certificate from a local registrar or county clerk. Tex. Fam. Code §
264.121(e-3).

Attorneys and guardians ad litem, along with other advocates, are responsible for ascertaining
whether youth in care have received a copy of the documents referenced in Tex. Fam. Code §
264.121(e) and (e-1). Tex. Fam. Code § 107.003(b). Courts are also required to determine whether
the Department has provided the youth with documents required by Tex. Fam. Code § 264.121(e),
and for youth 18 years or older, or who has had the disabilities of minority removed, whether the
Department has provided the youth with the documents and information listed in Tex. Fam. Code §
264.121(e-1). Tex. Fam. Code § 263.306(a-1) and Tex. Fam. Code § 263.5031(3).

For more information about how to support youth who are transitioning from foster care, please visit
the Texas RioGrande Legal Aid Texas Foster Youth Justice Project website, including A Guide for
Those "Aging Out" of Foster Care in Texas.™

Extended Jurisdiction for Youth Aging Out of Foster Care
1. Young Adult

“Young adult” is a person who was in the conservatorship of DFPS on the day before the person’s
18th birthday. Tex. Fam. Code § 263.601(4).

2. Extended Foster Care

“Extended foster care” is foster care that extends beyond the young adult’s 18th birthday. It requires
the young adult to reside in a residential setting that is licensed or approved and paid for by DFPS,
including a foster home, foster group home, Residential Treatment Center (RTC), and Supervised
Independent Living (SIL) facility through a provider who has a contract with DFPS for extended
foster care services. Tex. Fam. Code § 263.601(1).
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3. Trial Independence

“Trial independence” means the status assigned to a young adult under Tex. Fam. Code §
263.6015, which is automatic and mandatory for a minimum of 6 months beginning on:

o The date of the young adult’s 18th birthday; or
e The date the young adult exits extended foster care. Tex. Fam. Code § 263.6015(b).

A court may order trial independence status extended for a period that exceeds the mandatory
period under Tex. Fam. Code § 263.6015(b) but cannot exceed one year from the date the period
under Tex. Fam. Code § 263.6015(b) commences. Tex. Fam. Code § 263.6015(c).

Each time a young adult exits foster care (originally at 18 or extended foster care), the youth adult
will complete a new six-month period of trial independence. Tex. Fam. Code § 263.6015(d).

4. Extended Jurisdiction After Child’s 18th Birthday

Any court with jurisdiction over a youth on the day before they turn 18 will automatically continue to
have jurisdiction of the youth beyond their 18th birthday for at least six months. Tex. Fam. Code §
263.602(a).

Special issue: A young adult age 18 or older is allowed to temporarily leave foster care, and as long as
the court has jurisdiction, the state is eligible for federal funding to provide services for the young adult,
including independent living supports such as housing.

While a youth is in extended foster care, the Family Code requires the court to conduct review
hearings every six months and make specific findings regarding the young adult’s living
arrangement, the permanency plan, whether the young adult participated in developing the plan,
and whether it reflects independent living skills and appropriate services in order for the young adult
to achieve independence, and whether additional services are needed to meet the young adult’s
needs. Tex. Fam. Code § 263.602(b).

The extended jurisdiction statute states that, unless a court extends its jurisdiction over a young
adult beyond the end of trial independence as provided by Tex. Fam. Code § 263.6021(a) or Tex.
Fam. Code § 263.603(a), the court’s extended jurisdiction over a young adult terminates on the
earlier of:

e The last day of the month in which trial independence ends; or
e The young adult’s 21st birthday. Tex. Fam. Code § 263.602(f).

A court with extended jurisdiction is not required to conduct periodic hearings as described in Tex.
Fam. Code § 263.602 for a young adult who is only on trial independence and may not compel a
young adult who has elected to not enter or has exited extended foster care to attend a court
hearing. However, a court may, at the request of the young adult who is on trial independence,
conduct a hearing described by Tex. Fam. Code § 263.602(b) or Tex. Fam. Code § 263.6021 to
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review any transitional living services the young adult is receiving during trial independence. Tex.
Fam. Code § 263.602(g).

For more information, see an Extended Court Jurisdiction Flowchart developed by DFPS.™

Unless a young adult receiving voluntary transitional living services while on trial independence
reenters extended foster care before the end of the court’s extended jurisdiction, the extended
jurisdiction of the court ends on the earlier of:

e The young adult’s 21st birthday; or

e The date the young adult withdraws consent to the extension of the court’s jurisdiction in
writing or in court. Tex. Fam. Code § 263.6021(b).

For more information, see a Brief Overview of Transitional Living Services developed by DFPS.™

5. Extended Jurisdiction in Guardianship Situation

If a court believes that a young adult may be incapacitated as defined by Tex. Est. Code §
1002.017(2), the court may extend its jurisdiction on its own motion without the young adult’s
consent to allow DFPS to refer the young adult to the Health and Human Services (HHS)
Guardianship Services Program, formerly known as the Department of Aging and Disability
Services for guardianship services, as required by Tex. Hum. Res. Code § 48.209. Tex. Fam. Code
§ 263.603(a).

The extended jurisdiction to determine guardianship under Tex. Fam. Code § 263.603 terminates
on the earliest of the date when:

e Guardianship Services Program determines a guardianship is not appropriate under Tex.
Hum. Res. Code Chapter 161;

¢ A court with probate jurisdiction denies the application to appoint a guardian; or

e A guardian is appointed and qualifies under the Texas Estates Code. Tex. Fam. Code §
263.603(b).

If DFPS or HHS Guardianship Services Program determines a guardianship is not appropriate, or
the court with probate jurisdiction denies the application to appoint a guardian, the court, under Tex.
Fam. Code § 263.603(a), may continue to extend its jurisdiction over the young adult only as
provided by Tex. Fam. Code § 263.602 or Tex. Fam. Code § 263.6021. Tex. Fam. Code §
263.603(c).

A young adult for whom a guardian is appointed and qualifies is not considered to be in extended
foster care or trial independence and the court’s jurisdiction ends on the date the guardian for the
young adult is appointed and qualifies, unless the guardian requests the extended jurisdiction of the
court under Tex. Fam. Code § 263.604. Tex. Fam. Code § 263.603(d).

6. By Guardian Request

A guardian appointed for a young adult may request that the court extend the court’s jurisdiction
over the young adult. A court that extends its jurisdiction over a young adult for whom a guardian is
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appointed may not issue an order that conflicts with an order entered by the probate court that has
jurisdiction over the guardianship proceeding. Tex. Fam. Code § 263.604.

7. Role of Attorney ad Litem, Guardian ad Litem, or Volunteer Advocate

A court with extended jurisdiction may continue or renew the appointment of an attorney ad litem,
guardian ad litem, or volunteer advocate for the young adult to assist in accessing services the
young adult is entitled to receive from DFPS or any other service provider. Tex. Fam. Code §
263.605.

An attorney ad litem or guardian ad litem appointed for a young adult who receives services in the
young adult’'s own home from a service provider or resides in an institution that is licensed, certified,
or verified by a state agency other than DFPS shall assist the young adult as necessary to ensure
that the young adult receives appropriate services. Tex. Fam. Code § 263.606.

8. Prohibited Appointments and Orders

The court may not appoint DFPS or HHS Guardianship Services Program as the managing
conservator or guardian of the young adult. Tex. Fam. Code § 263.607(a). A court may not order
DFPS to provide a service to a young adult unless DFPS:

e Is authorized to provide the services under state law; and

e |Is appropriated money to provide the services in an amount sufficient to comply with the
court order and DFPS obligations to other young adults for whom DFPS is required to
provide similar services. Tex. Fam. Code § 263.607(b).

9. Rights of Young Adults

A young adult who consents to the continued jurisdiction of the court has the same rights as any
other adult of the same age. Tex. Fam. Code § 263.608.
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APPEALS

Legal Overview of Appeals

Texas Family Code
Title 5. The Parent-Child Relationship & the Suit Affecting the Parent-Child Relationship
Chapter 263. Review of Placement of Children under Care of Department of Family and Protective
Services
Subchapter E. Final Order for Child under DFPS Care

An appeal of a final order rendered under Tex. Fam. Code Chapter 263, Subchapter E is governed by
the procedures for accelerated appeals in civil cases under the Texas Rules of Appellate Procedure
and the appellate court must render its final order or judgment with the least possible delay. Tex. Fam.
Code § 263.405(a). Also, the final order must contain the following prominently displayed statement in
boldfaced type, in capital letters, or underline:

“‘A PARTY AFFECTED BY THIS ORDER HAS THE RIGHT TO APPEAL. AN APPEAL IN A SUIT IN
WHICH TERMINATION OF THE PARENT-CHILD RELATIONSHIP IS SOUGHT IS GOVERNED BY
THE PROCEDURES FOR ACCELERATED APPEALS IN CIVIL CASES UNDER THE TEXAS RULES
OF APPELLATE PROCEDURE. FAILURE TO FOLLOW THE TEXAS RULES OF APPELLATE
PROCEDURE FOR ACCELERATED APPEALS MAY RESULT IN THE DISMISSAL OF THE APPEAL.”
Tex. Fam. Code § 263.405(b).

A. Specific Grounds Must Be Stated In Trial Court Judgment

The Texas Rules of Civil Procedure require the judge to state the specific grounds in the judgment
supporting the termination or the appointment of the managing conservator. Tex. R. Civ. P. 306.

B. Parent Deemed Indigent on Appeal

Parents deemed indigent in the trial court are presumed indigent on appeal, subject to challenges laid
outin Tex. R. App. P. 20.1. Tex. Fam. Code § 107.013(e).

C. Attorney Ad Litem Required to Remain on Case

The attorney ad litem appointed to represent the parent at trial is required to remain on the case until
the case is dismissed, the date all appeals in relation to any final order terminating parental rights are
exhausted or waived, or until relieved of the duty or replaced by another attorney after a finding of good
cause is rendered by the court on the record. Tex. Fam. Code § 107.016(3).

D. Trial Court Clerk Has Specific, Time-sensitive Duties

The Texas Rules of Appellate Procedure require the trial court clerk to immediately send a copy of the
notice of appeal to the appellate court clerk and to the court reporter(s) responsible for preparing the
record. Tex. R. App. P. 25.1(f).
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The Texas Rules of Appellate Procedure require the trial court to direct the official or deputy reporter to
commence the preparation of the reporter’s record and arrange for a substitute reporter, if necessary.
There are extensions of time available under certain circumstances. Tex. R. App. P. 28.4(b)(1).

E. Application of Tex. Civ. Prac. & Rem. Code § 13.003 Prohibited

The Texas Rules of Appellate Procedure prohibit the application of Tex. Civ. Prac. & Rem. Code §
13.003 (Free Transcript of Statement of Facts on Appeal) to an appeal from a parental termination or
child protection case. Tex. R. App. P. 28.4(b)(3).

F. Effective Assistance of Counsel

Case law has established that if a parent is entitled to court-appointed counsel, the parent is entitled to
effective assistance of counsel. In re J.O.A., et. al., 283 S.W. 3d 336, 347 (Tex. 2009). The Supreme
Court of Texas has held that the right to appointed counsel extends to proceedings in the Supreme
Court of Texas including a Petition for Review as well as an Anders brief and motion to withdraw. /n re
P.M., 520 S.W.3d 24 (Tex. 2016).

G. Order or Judgment Cannot Be Suspended During Pendency of
Appeal

Although a court may suspend other orders under the Family Code, the court may not suspend the
operation of an order or judgment terminating the parent child relationship in a suit brought by the state
or a political subdivision of the state during the pendency of the appeal. Tex. Fam. Code § 109.001(d).

H. Notice of Appeal and Appellant Duties

The Texas Rules of Appellate Procedure require the notice of appeal to state whether it is a parental
termination or child protection case subject to rules of acceleration under Tex. R. App. P. 28.4. Tex. R.
App. P. 25.1(d)(6).

The Texas Rules of Appellate Procedure also require the appellant to file in the appellate court a
docketing statement upon filing the notice of appeal and it must state whether the appeal is an appeal
of a parental termination or child protection case as defined in Tex. R. App. P. 28.4. Tex. R. App. P.
32.1(9).

I. Case Law Update

Each year, DFPS produces a case law update of select child protection cases. The 2021 Termination
Case Law Update was prepared by the DFPS Appellate Unit: Michael D. Becker, Leslie Capace,
Caroline Carow, Kellie Starr Price, Jerry L. Reyes, Rebecca L. Safavi, and Eric T. Tai.

The 2021 DFPS Termination Case Law Update is available online.®
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ADOPTION

Legal Overview of Adoption

Texas Family Code
Title 5. The Parent-Child Relationship & the Suit Affecting the Parent-Child Relationship
Chapter 162. Adoption

Adoption creates the legal parent-child relationship between the adopted child and adoptive parents
for all purposes. Tex. Fam. Code § 162.017(a). The adoptive parents assume the permanent roles of
parental care, custody, and control of the child as though the child were the biological child of the
parents. Tex. Fam. Code § 162.017(b). Through adoption, the new parents make a commitment to
the court and to the child that they will provide for all aspects of the child’s well-being, thereby
concluding the decision-making and monitoring roles of the court.

A. Petition for Adoption

1. Where Petition Must Be Filed

The Texas Family Code gives authority for a suit in which adoption is requested to be filed in the
county in which the child resides or in the county where the petitioners reside, regardless of
whether another court has continuing exclusive jurisdiction under Tex. Fam. Code Chapter 155.
A court that has continuing exclusive jurisdiction is not required to transfer the suit affecting the
parent-child relationship to the court in which the adoption suit is filed. Tex. Fam. Code §
155.001(c) allows an exception to continuing, exclusive jurisdiction for suits for adoption under
Tex. Fam. Code § 103.001(b). The petition must include a statement that the court in which the
petition for adoption is filed either has continuing jurisdiction or has jurisdiction in the county where
the child or petitioner resides under Tex. Fam. Code § 103.001(b). Tex. Fam. Code § 102.008(b).
The court of continuing jurisdiction must transfer the proceedings to the court with jurisdiction
under Tex. Fam. Code § 103.001 upon a motion showing that the petition for adoption has been
filed under Tex. Fam. Code § 103.001(b) and requesting a transfer to that court. Tex. Fam. Code
§ 155.201(a-1).

2. Spouses Must Join in Petition

If a petitioner is married, both spouses must join in the petition for adoption. Tex. Fam. Code §
162.002(a). If after filing a joint petition for adoption, a married couple divorces, the court shall
abate the adoption and dismiss the action unless one party thereafter amends the petition and
seeks to adopt individually. Tex. Fam. Code § 162.013(c).

3. When to Proceed

The court has authority to proceed with adoption when all parental rights have been terminated
or when a suit for termination is joined with a suit for adoption. Tex. Fam. Code § 162.001(b)(1).
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Unless waived by the court, the petition for adoption may be heard and the adoption ordered after
the child has lived in the adoptive home for six months. Tex. Fam. Code § 162.009.

B. Documentation Required

The following is a list of documents required by the court before an adoption can be granted:

e Criminal History Reports: The court shall order each person seeking to adopt the child to
obtain their own criminal history reports. The court shall accept a criminal history record for
each person seeking to adopt the child provided by DFPS or by a licensed child-placing
agency that received the information from DFPS, if the information was obtained not more
than one year before the court ordered the record obtained. Tex. Fam. Code § 162.0085(a).

e Pre-Adoptive Social Study and Post-Placement Social Study: In a suit for adoption, pre-
adoptive and post-placement social studies must be conducted as provided in Tex. Fam.
Code Chapter 107. Tex. Fam. Code § 162.003.

e Health, Social, Educational, and Genetic History (HSEGH) Report: Unless the adoptive parent
is a grandparent, aunt or uncle, or stepparent, a HSEGH Report is required. Tex. Fam. Code
§ 162.005(a). If the child’s biological parents cannot be located, and there is insufficient
information to complete the HSEGH report, the court may waive the HSEGH report. Tex. Fam.
Code § 162.008(c). Tex. Fam. Code § 162.005(c) requires any Child Placing Agency, Single
Source Continuum Contractor, or other person placing a child for adoption to receive a copy
of the HSEGH in preparation for the adoption. Also, Tex. Fam. Code § 162.007(a) requires
that the child’s health history include information, to the extent known by the Department,
whether the child’s birth mother consumed alcohol during pregnancy and whether the child
has been diagnosed with Fetal Alcohol Spectrum Disorder (FASD).

¢ Interstate Compact Compliance Statement. Tex. Fam. Code § 162.002(b)(2).

o Written consent forms signed by the managing conservator, in most cases DFPS, and the
child, if age 12 or over. Tex. Fam. Code § 162.010.

e Areport or response from the child’s Indian tribe, if applicable.
e Order terminating parental rights if rights have previously been terminated.
Adoption Order from a Foreign Country

¢ An adoption order rendered to a resident of this state that is made by a foreign country shall
be accorded full faith and credit by the courts of Texas and enforced as if the order were
rendered by a court of Texas, unless the adoption law or process of the foreign country
violates the fundamental principles of human rights or the laws or public policy of this state.
Tex. Fam. Code § 162.023(a).

e A person who adopts a child in a foreign country may register the order in this state. A petition
for registration of a foreign adoption order may be combined with a petition for a name change.
If the court finds that the foreign adoption order does not violate the principles of human rights
or the laws or public policy of this state, the court shall order the state registrar to register the

140

Texas Child Protection Law Bench Book



order and file a certificate of birth for the child under Tex. Health & Safety Code § 192.006.
Tex. Fam. Code § 162.023(b).

Outgoing Convention Adoption Cases

¢ An outgoing Convention adoption involves the adoption of a child resident in the United States
by an individual or individuals residing in a Convention country when, in connection with the
adoption, the child has moved or will move between the United States and the Convention
country.

¢ An outgoing Convention adoption must comply with processes established by the Intercountry
Adoption Act of 2000 (IAA) and its implementing regulations that afford adoptees the
recognition of their adoption in another Convention country. Such compliance is also key to
the adoptee’s ability to enter and permanently reside in another Convention country.

e An outgoing Convention adoption will involve a State court’s issuance of either a final adoption
decree or an order granting custody for the purpose of adoption in another Convention
country.

o For more information, please see the U.S. Department of State Office of Children’s Issues
Guide for State Authorities on Outgoing Adoption Cases from the United States to another
Convention Country.

C. Hearing

1. Persons Who Should Always Be Present at an Adoption Hearing
e Adoptive parents;
e Assigned caseworker; and

e Legal advocate for the child and/or guardian ad litem/Court Appointed Special Advocate
(CASA).

Attendance at the Adoption Hearing by the petitioner is required. If joint petitioners are
spouses, and it would be unduly difficult for one of the petitioners to appear at the hearing,
the court may waive the attendance of that petitioner if the other spouse is present. Tex. Fam.
Code § 162.014(a).

A child to be adopted who is 12 years old or older shall attend the hearing. The court may
waive this requirement in the best interest of the child. Tex. Fam. Code § 162.014(b).

2. Additional Persons Who May Be Present at a Contested Adoption Hearing
e Agency attorney;
e Parties contesting the adoption; and

e Attorneys for all parties.
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Special Issue: In a contested adoption, enough time must be set aside for the careful completion of
the hearing. Each court must determine the time required for contested hearings and establish a
docket to accommodate such hearings without the need for postponements and delays.

3. Adoption Hearing Takes Precedent Over Other Settings

If the social studies and criminal history records are filed, the adoption hearing is to be set and
heard preferentially to any other civil case not given preference by other law. Tex. Fam. Code §
162.0045.

Special Issue: A number of judges have developed a special ceremony for consummating an
adoption, including letting the child bang the gavel, the judge descending from the bench to join the
family in pronouncement, and including all extended family members and guests in the proceedings.
Most families will want to take photos with the judge when the hearing is concluded.

4. Additional Information

The court may not delay or deny an adoption because a petitioner is a member of military or on
the basis of race or ethnicity. Tex. Fam. Code § 162.0025 and Tex. Fam. Code § 162.015.

If a petition requesting termination has been joined by a petition requesting adoption, the court
shall also terminate the parent-child relationship at the same time the adoption order is rendered.
The court must make separate findings that the termination is in the best interest of the child and
that the adoption is in the best interest of the child. Tex. Fam. Code § 162.016 (a).

Special Issue: Some jurisdictions prefer to utilize the same court which handled the termination of
parental rights case for the adoption proceedings involving the same child. If the proceeding is a
combined termination and adoption, courts may want to explicitly and thoroughly set forth the
conditions and circumstances under which parental termination and consent to adoption is obtained,
including determining whether the consent was voluntary and informed and that all alternatives to
adoption were explained. A thorough record protects the court and adoptive parents if there is a later
attempt to set aside the termination and/or adoption.

The Department of Family and Protective Services is required to provide information to each
person seeking to adopt a child placed for adoption by the department regarding the right of a
child’s sibling to file a suit for access to the child. Tex. Fam. Code § 162.0086 (a).

Special Issue: Although the Family Code attempts to provide finality for children by limiting the time
for appeals and restricting direct or collateral attacks on a judgment of termination of parental rights,
the Texas Legislature has also recognized the countervailing interest of the child’s family. Tex. Fam.
Code § 162.0086 (Information Regarding Sibling Access) requires DFPS to provide to each person
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seeking to adopt a child information regarding the right of a child’s sibling to file suit for access to that
child under Tex. Fam. Code §102.0045 and Tex. Fam. Code § 153.551.

The sibling of a child who is separated from the child because of an action taken by DFPS may
request access to the child by filing an original suit or a suit in modification as provided by Tex. Fam.
Code Chapter 156, and the court shall order reasonable access to the child by the child’s sibling if
the court finds that access is in the best interest of the child. Tex. Fam. Code § 153.551.

Upon granting the adoption, the court may order the sealing of the court’s file. Tex. Fam. Code §
162.021(a).

5. Rehoming

The Regulated Custody Transfer of Adopted Child under the Family Code prohibits and
criminalizes the practice of “rehoming” a child. A parent, managing conservator, or guardian of an
adopted child may not transfer permanent physical custody of the child to any person who is not
a relative or stepparent of the child or an adult who has a significant and long-standing relationship
with the child unless: (1) the parent, managing conservator, or guardian files a petition with a court
of competent jurisdiction requesting a transfer of custody; and (2) the court approves the petition.
Tex. Fam. Code § 162.026. Transfer to the Department for a short term is allowed.

D. Final Order

A court of continuing jurisdiction loses continuing jurisdiction when an order of adoption is rendered
by a court where the adoption suit was filed under Tex. Fam. Code § 103.001(b). An order for adoption
rendered under Tex. Fam. Code § 103.001(b) on or after September 1, 2015 but before September
1, 2019 is a final order and is not subject appeal on the basis the court rendering the order did not
have continuing exclusive jurisdiction. Tex. Fam. Code § 155.004(a).

Notwithstanding Tex. R. Civ. P. 329, the validity of an adoption order is not subject to attack after six
months after the date the order was signed. Tex. Fam. Code § 162.012(a).
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REINSTATEMENT OF PARENTAL RIGHTS

A. Petition for Reinstatement

A petition to reinstate parental rights may be filed by DFPS, a Single Source Continuum Contractor
(SSCC), the attorney ad litem for a child, and the parent whose rights were terminated. If the petitioner
is the parent, they must provide DFPS with 45 days’ notice of their intent to file. Notice of the petition
must be served on the child, the county attorney, the child’s attorney, DFPS or the SSCC, the parent
(if they are not the petitioner), and the tribe if the child is subject to the (ICWA). A petition may be filed
two years after termination, but the child must not have been adopted or in an agreed adoptive
placement. The petition must include the name of the petitioner, the name and address of the parent,
the name, date of birth, and residence of the child, and contact information for any party that
participated in the termination hearing that has relevant information to the petition. The petition must
also include a summary of the termination grounds, a summary of the facts and evidence that
demonstrate the parent’s current fitness, a statement of the child’s consent if the child is 12 years or
older, and a summary of the parent’s prior requests for reinstatement (if the petitioner is not the
parent). Tex. Fam. Code § 161.302.

B. Hearing

A hearing must be held within 60 days and the petitioner has the burden of proof. The court must find
by preponderance of the evidence that reinstatement of parental rights is in the child’s best interest,
the parent has remedied the conditions that were the grounds for termination, the parent is willing
and capable of performing parental duties, two years have passed, the child has not been adopted,
and the child consents (if older than 12). If the child is younger than 12 years old, the court shall
consider the child’s wishes in making the determination. Tex. Fam. Code § 161.303.

C. Order

The court may grant, deny, or defer the petition for six months and render a temporary order awarding
the parent possessory conservatorship. DFPS must monitor the parent and the court must hold
another hearing to revisit the reinstatement when the temporary order expires. If the petition is denied,
a new petition may not be filed for one year after the date of the order. Tex. Fam. Code § 161.304.
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CONTEMPT

Information in this chapter is taken from the Texas Center for the Judiciary Bench Book chapter on
Contempt. This version does not include information on a judges’ actions in court when witnessing
contempt, drafting orders, enforcing orders, and appellate remedies. Please contact the Texas Center
for the Judiciary for access to its bench book, additional and detailed guidance, and associated
forms. "’

A. Introduction
Texas law recognizes two kinds of contempt and two different types of remedies:

o Direct contempt occurs in the presence of the court during court proceedings and is
immediately punishable by the court; and

¢ Indirect or constructive contempt occurs outside the court’s presence, and dictates stricter
procedural standards

The remedies for contempt are similarly divided into two categories:
e Civil or coercive; and
e Criminal or punitive

The remedy used by the court, not the conduct of the contemnor, defines the contempt remedies as
civil or criminal. Although the term “contempt of court” conjures images of unchecked authority, in
reality, the power is limited. A high percentage of contempt judgments are set aside by appellate
courts. Exacting standards apply.

B. Direct Contempt

The essence of direct contempt is that the offending conduct obstructs or tends to obstruct the proper
administration of justice.'® Direct contempt is characterized by an unwarranted interruption of orderly
court proceedings and for the most part is unrelated to the issues on trial. The interruption diverts
attention from the trial and delays the proceedings until the interruption is addressed by the court.
Direct contempt can be addressed by the court immediately unless the contempt involves an officer
of the court.'® However, the power to punish immediately for direct contempt flows from observing
the conduct and the exigency of the situation. Once the immediate need to maintain decorum or
address the interruption has passed, the power to punish summarily also ends.?° Examples of Direct
Contempt include:

o Refusal to obey a specific court order during trial proceedings;
o Expressing improper remarks or indifference to the court’s actions; or

e Disobeying the judge’s instruction to cease a disturbance in court.
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C. Indirect Contempt

Indirect or constructive contempt occurs outside the court’s presence and does not involve a
disruption of orderly court proceedings. Unlike direct contempt, in constructive contempt the issue
generally does relate to the case on trial and is most often characterized by a dispute between the
parties to the litigation regarding enforcement of a court order. Constructive contempt does not
interfere with or interrupt court proceedings since it is the very focus of court proceedings scheduled
to address it. Although time is important, it does not have the urgency of direct contempt and,
consequently, the law imposes much more stringent procedural standards on constructive contempt
hearings. Examples of Indirect or Constructive Contempt:

¢ Having a conversation with a juror after trial begins;
e Secreting assets from a court-appointed receiver; and

e Failure to obey a court order.

D. Remedies for Contempt

Texas Gov't Code § 21.001(a) gives courts the inherent power to maintain control of court
proceedings and enforce lawful orders through the power of contempt. Although all contempt
proceedings are quasi-criminal, it is the character of the relief which the proceeding will afford that
defines the proceeding as civil or criminal.?! On a finding of contempt, the court may respond to the
contempt by applying the civil/coercive remedy sanction, or the criminal/punitive sanction, or a
combination of both.

E. Civil /| Coercive

Civil contempt, more accurately known as coercive contempt, has the purpose of securing
compliance with a court order. To be enforceable by coercive contempt the order must be clear and
unambiguous.?? Due process standards apply in indirect contempt proceedings to assure that the
contemnor is offered adequate safeguards. Due process for civil or coercive contempt requires:

e Full and complete notice of the conduct with which the contemnor is charged;?
e Adequate notice of the court order alleged to have been violated;?*

e Ample time to prepare and respond to the allegation;?°

e Reasonable notice of the time and date of the contempt hearing;2®

e The right to appointed counsel if the alleged contemnor is indigent; 2

e The right to a jury trial if the potential punishment exceeds 6 months in jail;?®

e The right to be advised by the court of the right to a jury if punishment could exceed 6 months
in jail; 2° and

e The ability to comply with the court order.*
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F. Criminal / Punitive

The nature of criminal contempt is punitive, to punish past errant behavior, and is most commonly
assessed in direct contempt cases. It is an unconditional sentence for punishment or deterrence.?’
Criminal contempt proceedings for contumacious and disruptive conduct during court proceedings
may be dealt with immediately by the judge, unless committed by a court officer.

G. Burden of Proof

The burden of proof for a punitive contempt order must be based on proof beyond a reasonable
doubt.?? There is a division of authority on the burden of proof required in cases addressing civil or
coercive contempt. Tex. Fam. Code § 105.005 provides for a preponderance of the evidence, but
one Court of Appeals has held that in contempt proceedings to enforce child support, the obligor
parent must prove the inability to pay by a preponderance of the evidence.* However, the 5th Circuit
has said in a civil contempt proceeding that the movant bears the burden of establishing the elements
of contempt by clear and convincing evidence.3* Another court has held the standard to be clear and
convincing for civil contempt, and at least one court has held that contempt for a violation of a written
court order requires proof beyond a reasonable doubt. %

H. Jury

Case law has held that there is no general right to a jury trial in cases of contempt.®® However,
offenses considered ‘serious’ entitle the person charged to the 6th Amendment right to a jury.3” Under
Texas law, punishment of six months incarceration or less and a fine of $500 or less is considered a
petty offense, insufficient to trigger the right to trial by jury.*® Punishment exceeding six months’
incarceration entitles the contemnor to a jury, and the judge must advise the contemnor of the right
to jury.3® At what point in the contempt proceeding the case is determined to be serious or petty is
subject to conflicting authority. One Court of Appeals has held that “if confinement may exceed six
months,” then the contempt offense is serious and constitutional safeguards (i.e., the right to a jury)
should be given.*® However, another Court of Appeals has held that the actual punishment imposed
determines whether the character of the contempt is serious or petty.*!

l. Authority
References to contempt in the Texas Family Code
e Tex. Fam. Code § 157.001(b) — Motion for Enforcement
e Tex. Fam. Code § 157.424 — Relation to Motion for Contempt
e Tex. Fam. Code § 105.001(f) — Temporary Orders Before Final Order

e Tex. Fam. Code § 81.004(a) — Contempt for Nonpayment of Fee
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Statutory Limitations on Contempt — Texas Gov’t Code 21.002
e Punishment is limited to six months in county jail and/or fine of up to $500;
¢ Cumulative punishment cannot exceed 18 months; and

e Court officers held in contempt are entitled to a personal recognizance bond and another
judge to determine the validity of the contempt.

Court Officers — Texas Gov't Code 21.002(d) requires that an officer of the court held in contempt
by a trial court shall, upon request, be released on personal recognizance until a de novo
determination of guilt or innocence by another judge assigned by the regional administrative judge.
Court officers include:

o Attorneys;
e Court Reporters;
e Attorneys Ad Litem; and

e Receivers

J. Orders of Contempt

Orders of contempt must:
e Be in writing, definite, and certain;*
o Clearly state in what respect the court’s earlier order was violated;*3
e Notify the contemnor of how he violated the previous order;*
e Be signed by the judge within a short, reasonable time after finding of contempt;*
e Ifitis punitive, it must specify the exact punishment imposed;*® and

o If it is coercive, it must clearly state what the contemnor must do to purge himself of
contempt.*’

If the contemnor is to be incarcerated, the orders of contempt must be accompanied by an order of
commitment, and no person may be held for contempt without a written order of commitment. Orders
of commitment must provide the precise punishment assessed or, in the case of coercive contempt,
the things contemnor must do to be purged of contempt.“®
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DE NOVO

The presiding judge of each administrative judicial region can appoint a full-time or part-time associate
judge to handle cases filed under Texas Family Code Subtitle E. Tex. Fam. Code § 201.201. Except
as otherwise provided by Tex. Fam. Code Chapter 201, Subchapter C, Subchapter A applies to any
associate judge appointed by a presiding judge to handle child protection cases filed under Texas
Family Code Subtitle E, including all powers and duties. The Family Code authorizes judges in civil
proceedings to refer cases to associate judges appointed both under Texas Family Code
Subchapters A and C to handle the disposition of a variety of case-related matters, including trials on
the merits in termination of parental rights. Tex. Fam. Code § 201.005(a).

Referral to an associate judge is not binding on the parties, so if any party timely objects, the referring
court must hear the trial on the merits or preside at a jury trial. Tex. Fam. Code § 201.005(b)-(c).
Barring an objection, however, a Texas Family Code Chapter 201, Subchapters A or C associate
judge may determine the merits in either a bench or a jury trial, subject to the parties’ post-trial right
to request a “de novo hearing” before the referring court, which must be heard within thirty days of a
timely de novo request. Tex. Fam. Code § 201.015.

A. Objection to Associate Judge

A party desiring a trial before the referring court rather than the associate judge need only to object
to the associate-judge referral. The objection must be filed not later than the 10th day after the date
the party receives notice that the associate will hear the trial. If an objection is filed, the referring court
shall hear the trial on the merits or preside at a jury trial, if a jury demand has been timely made. Tex.
Fam. Code § 201.005(c).

B. De Novo Hearings

Tex. Fam. Code § 201.015 applies to a request for a de novo hearing before the referring court for
matters adjudicated by an associate judge appointed under Tex. Fam. Code Chapter 201,
Subchapter A and C. When a case is referred to an associate judge for any authorized purpose, a
party may request a de novo hearing before the referring court by filing a written request with the
clerk of the referring court not later than the third working day after the date the party receives notice
of the substance of the associate judge’s ruling or order. Tex. Fam. Code § 201.015(a). In child
welfare cases, the requesting party must also file the request with the referring court. Tex. Fam. Code
§ 201.2042(b). For de novo hearings requested in matters handled by associate judges appointed
under Tex. Fam. Code Chapter 201, Subchapter C, the party requesting the de novo hearing must
file notice with the clerk of the referring court as well as the court to ensure that the referring court
judge is timely notified along with the clerk of the court. The referring court must conduct the de novo
hearing within thirty days of the request. Tex. Fam. Code § 201.015(f). De novo hearings are limited
to the specific issues stated in the de novo hearing request. Tex. Fam. Code § 201.015(b). See In re
L.R., 324 S.W.3d 885, 890 n.5 (Tex. App.—Austin 2010, no pet.) (“[T]he de novo hearing before the
referring court is limited to those issues raised in the hearing request.”).
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Parties may present witnesses at the de novo hearing, and the referring court may consider the
record from the hearing before the associate judge, including any charge to the jury and any verdict
returned, if the matter was tried before a jury. Tex. Fam. Code § 201.015(c).

Although a party may request a de novo hearing before the referring court, a party is not entitled to
demand a second jury if the order or proposed judgment reviewed by the referring court was the
result of a jury trial presided over by the associate judge in the first instance. Tex. Fam. Code §
201.015(i).

C. De Novo Hearing vs. Trial De Novo

The Supreme Court of Texas held in the In the Interest of A.L.M.-F. case that neither Tex. Fam. Code
§ 201.015 nor any other provision of the Texas Family Code expressly confers a right to a jury trial in
a de novo hearing.” The A.L.M.-F case distinguishes a De Novo Hearing and a Trial De Novo. A “trial
de novo” is a new and independent action in the reviewing court with “all the attributes of an original
action” as if no trial of any kind has occurred in the court below.*® But a de novo hearing under Tex.
Fam. Code Chapter 201 is not equivalent to a new trial as review by the referring court under Tex.
Fam. Code § 201.015 is not entirely independent of the proceedings before the associate judge.
Accordingly, the term “de novo hearing,” as used in Tex. Fam. Code Chapter 201, does not equate
to a “trial de novo.” Rather, the term “de novo hearing” has meaning that is unique to the associate
judge referral statutes and governed by the procedures specified in the authorizing statutes.®' As
stated above, de novo hearings are limited to the specific issues stated in the de novo hearing
request. Tex. Fam. Code § 201.015(b).

D. Judicial Action on Associate Judge’s Proposed Order or
Judgment

Parties can forego their right to have their case decided by the referring court in two ways: a party
can waive the right to a de novo hearing by executing a waiver prior to the hearing or trial before the
associate judge, or post-hearing, the party can fail to or forego filing a request for a de novo hearing
within the time required by statute. Thus, if a request for a de novo hearing before the referring court
is not timely filed or the right to de novo hearing before the referring court is waived. For an associate
judge hired by a district court, the referring court may adopt, modify, or reject the proposed order,
hear further evidence, or recommit the matter. Tex. Fam. Code § 201.014(a). For Child Protection
Court associate judges, the proposed order or judgment of the associate judge becomes the order of
the referring court by operation of law without ratification by the referring court. Tex. Fam. Code §
201.2041(a). Regardless of whether a de novo hearing is requested before the referring court, a
proposed order or judgment rendered by an associate judge that meets the requirements of Tex.
Fam. Code § 263.401(d) is considered a final order for purposes of Tex. Fam. Code § 263.401. Tex.
Fam. Code § 201.014(b) and Tex. Fam. Code § 201.2041(b).
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EVIDENCE IN CPS CASES

Cases involving child abuse and neglect present evidentiary issues and procedures unique to this
area of the law. This chapter will provide an overview of statutory provisions related to Child Protective
Services (CPS) cases.

A. Applicability of Rules of Evidence

Unless otherwise provided, the Texas Rules of Evidence apply as in other civil cases. Tex. Fam.
Code § 104.001.

B. Facilitating Child Testimony at Trial

1. Prerecorded Statement of Child

If a child 12 years of age or younger is alleged in a suit under Tex. Fam. Code Title 5 to have
been abused, the recording of an oral statement of the child recorded prior to the proceeding is
admissible into evidence if:

¢ No attorney for a party was present when the statement was made;

e The recording is both visual and aural and is recorded on film or videotape or by other
electronic means;

¢ The recording equipment was capable of making an accurate recording, the operator was
competent, and the recording is accurate and has not been altered;

e The statement was not made in response to questioning calculated to lead the child to
make a particular statement;

e Each voice on the recording is identified;

e The person conducting the interview of the child in the recording is present at the
proceeding and available to testify or be cross-examined by either party; and

e Each party is afforded the opportunity to view the recording before it is offered into
evidence. Tex. Fam. Code § 104.002.

2. Prerecorded Videotaped Testimony of the Child

The court may, on the motion of a party to the proceeding, order that the testimony of the child
be taken outside the courtroom and be recorded for showing in the courtroom before the court,
the finder of fact, and the parties to the proceeding. Tex. Fam. Code § 104.003(a).

Only an attorney for each party, an attorney ad litem for the child or other person whose presence
would contribute to the welfare and well-being of the child, and persons necessary to operate the
equipment may be present in the room with the child during the child’s testimony. Tex. Fam. Code
§ 104.003(b).
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Only the attorneys for the parties may question the child. Tex. Fam. Code § 104.003(c).

The persons operating the equipment shall be placed in a manner that prevents the child from
seeing or hearing them. Tex. Fam. Code § 104.003(d).

The court shall ensure that:

o The recording is both visual and aural and is recorded on film or videotape or by other
electronic means;

e The recording equipment was capable of making an accurate recording, the operator was
competent, and the recording is accurate and not altered;

e Each voice on the recording is identified; and

e Each party to the proceeding is afforded an opportunity to view the recording before it is
shown in the courtroom. Tex. Fam. Code § 104.003(e).

3. Remote Televised Broadcast of Testimony of Child

If in a suit a child 12 years of age or younger is alleged to have been abused, the court may, on
the motion of a party to the proceeding, order that the testimony of the child be taken in a room
other than the courtroom and be televised by closed-circuit equipment in the courtroom to be
viewed by the court and the parties. Tex. Fam. Code § 104.004(a).

The procedures that apply to prerecorded videotaped testimony of a child pursuant to Tex. Fam.
Code § 104.003 apply to the remote broadcast testimony of a child. Tex. Fam. Code § 104.004(b).

4. Substitution for In-Court Testimony of Child

If the testimony of a child is taken as provided by Tex. Fam. Code Chapter 104, the child may not
be compelled to testify in court during the proceeding. Tex. Fam. Code § 104.005(a).

The court may allow the testimony of a child of any age to be taken in any manner provided by
Tex. Fam. Code Chapter 104 if the child, because of a medical condition, is incapable of testifying
in open court. Tex. Fam. Code § 104.005(b).

5. Hearsay Statement of Child Abuse Victim Can Be Allowable

In a suit affecting the parent-child relationship, a statement made by a child 12 years of age or
younger that describes alleged abuse against the child, without regard to whether the statement
is otherwise inadmissible as hearsay, is admissible as evidence if, in a hearing conducted outside
the presence of the jury, the court finds that the time, content, and circumstances of the statement
provide sufficient indications of the statement’s reliability and:

¢ The child testifies or is available to testify at the proceeding in court or in any other manner
provided for by law; or

e The court determines that the use of the statement in lieu of the child’s testimony is
necessary to protect the welfare of the child. Tex. Fam. Code § 104.006.
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6. Case Law

Admissibility of videotaped statement of a child

“To determine whether it is necessary to use [a] videotape in lieu of [a] child’s testimony in
order to protect [their] welfare, the trial court should hear evidence regarding the specific child
witness, the child's welfare at the time of trial, and the circumstances making it necessary to
use the statement rather than the child's testimony in court or by alternative means such as
closed-circuit television.” In re S.P., 168 S.W.3d 197, 208 (Tex.App.—Dallas 2005, no pet.).

“‘Regardless of admissibility of [a] videotaped statement under Tex. Fam. Code § 104.002,
that section does not authorize the trial court to admit [child’s] videotaped statement in lieu of
[their] testimony at trial without requiring the Texas Department of Family and Protective
Services to make the child available to testify.” In re S.P., 168 S.W.3d 197, 209-210,
(Tex.App.—Dallas 2005, no pet.).

Age of child when statement is made

Tex. Fam. Code § 104.006, which applies to statements made by a child 12 years of age or
younger, conditions the age of the child on when the statements were made, not on when the
trial court later determines the admissibility of the child’s statements at trial. In re K.L., 91
S.W.3d 1, 15 (Tex.App.—Fort Worth 2002).

Child testimony by alternative means is a case-by-case determination

An exception “to the right of face-to-face confrontation exists when the State shows that a
special procedure is necessary to protect child witnesses from the trauma of testifying in
court...The determination of whether such alternative forms of testimony are necessary
should be made on a case-by-case basis. In making such a determination, courts should
consider whether: (1) use of a video is necessary to protect the welfare of the child; (2) the
trauma to the child comes from exposure to the abuser, rather than from the courtroom
generally; and (3) the emotional distress to the child would be more than minimal.” Inre R.V.,
977 S.W.2d 777, 781 (Tex.App.—Fort Worth 1998, no pet.).

Nonverbal communication during a child interview

“[...] questions directed to a child must be open-ended and not suggestive of a response.”
Additionally, an interviewer’s nonverbal communication may not contribute to the making of a
particular statement. James v. Texas DHS, 836 S.W.2d 236, 239-241, (Tex.App.—Texarkana
1992, no writ.).

Confrontation Clause

“[A] statement cannot fall within the Confrontation Clause unless the primary purpose [of the
statement] was testimonial. Statements by very young children will rarely, if ever, implicate
the Confrontation Clause. [Additionally,] statements made to someone who is not principally
charged with uncovering and prosecuting criminal behavior are significantly less likely to be
testimonial than statements given to law enforcement officers. Ohio v. Clark, 576 U.S. 237,
238, 248-249 (2015).
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Statement of Abuse

“The determination that a child had suffered significant emotional difficulty due to her parents’
continuous fighting, drug use, lack of food and care, and spanking or slapping of the child was
sufficient for the trial court as the factfinder to have determined that the incidents together
rose to the level of abuse.” In re E.M., 494 S.W.3d 209, 218 (Tex.App.—Waco 2015, pet.
denied) (allowing therapist testimony about statements child made to her).

A child’s testimony about parent’s drug use, how the child was placed in charge of a younger
sibling, how the family found their food in dumpsters, how the family drove around at night to
try to find a place to sleep, and how the children were spanked with belts, fell within the
definition of abuse under Tex. Fam. Code § 261.001(1) for the purposes of Tex. Fam. Code
§ 104.006. In re M.R., 243 S.W.3d 807, 812 (Tex. App.—Fort Worth 2007, no pet.).

Reliability of Statement

“The analysis provided in case law relating to Tex. Crim. Proc. Code Art. 38.072 is an
appropriate guide for courts to follow in determining reliability [of a statement] pursuant to Tex.
Fam. Code § 104.006...In making its determination of reliability pursuant to Tex. Fam. Code
§ 104.006, just like in Tex. Crim. Proc. Code Art. 38.072,[...] the focus of the inquiry must
remain upon the outcry statement, not the abuse itself. A child’s outcry statement may be held
reliable pursuant to Tex. Crim. Proc. Code Art. 38.072 even when it contains vague or
inconsistent statements about the actual details of the sexual abuse...[T]he same [is] true as
it relates to Tex. Fam. Code § 104.006.” In re E.M., 494 S.W.3d 209, 218 (Tex.App.—Waco
2015, pet. denied).

A child's statements introduced in a caseworker's report were not reliable because the report
did not describe the circumstances of the interview, including who was present. Additionally,
there was no evidence of whether the child was asked leading questions or allowed to tell
what happened to her, and there was no evidence that the child understood the difference
between truth and lies. Inre E.A.K., 192 S.W.3d 133, 146-147 (Tex. App.--Houston [14th Dist.]
2006, no pet.).

Tex. Fam. Code § 104.006 “is the civil analogue of Tex. Crim. Proc. Code Art. 38.072 ..., [and
courts can use] the same type of analysis [when applying Tex. Fam. Code § 104.006]...The
reliability referred to in Tex. Crim. Proc. Code Art. 38.072 is the reliability of the child’'s
declaration, not the witness relaying the child’s declaration.” Inre M.R., 243 S.W.3d. 807, 813-
814, (Tex.App.—Fort Worth 2007, no pet.).

Admissibility of videotaped statement of a child

“Tex. Fam. Code § 104.006 does not require the trial court to make a finding that the witness’
statement in lieu of the child’s testimony is necessary to protect the child’s welfare if the child
does not testify...Only if a child is unavailable to testify is the trial court required to make a
finding that admission of the witness' statement in lieu of the child's testimony is necessary to
protect the child's welfare.” In re K.L., 91 S.W.3d 1, 16 (Tex.App.—Fort Worth 2002).
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C. Video Testimony of Certain Professionals

In a proceeding brought by DFPS concerning a child who is alleged in a suit to have been abused or
neglected, the court may order that the testimony of a professional be taken outside the courtroom
by videoconference:

¢ On the agreement of the department’s counsel and the respondent’s counsel; or
¢ |f good cause exists, on the court’'s own motion. Tex. Fam. Code § 104.007(b).

In ordering testimony to be taken as provided by Tex. Fam. Code § 104.007(b), the court shall ensure
that the videoconference testimony allows:

e The parties and attorneys involved in the proceeding to be able to see and hear the
professional as the professional testifies; and

e The professional is able to see and hear the parties and attorneys examining the professional
while the professional is testifying. Tex. Fam. Code § 104.007(c).

Professional means an individual who is licensed or certified by the state or who is an employee of a
facility licensed, certified, or operated by the state and who, in the normal course of official duties or
duties for which a license or certification is required, has direct contact with children. The term
includes teachers, nurses, doctors, day-care employees, employees of a clinic or health care facility
that provides reproductive services, juvenile probation officers, and juvenile detention or correctional
officers. Tex. Fam. Code § 104.007(a); Tex. Fam. Code § 261.101(b).

If the court permits the testimony of a professional by videoconference as provided by Tex. Fam.
Code § 104.007 to be admitted during the proceeding, the professional may not be compelled to by
physically present in the court during the same proceeding to provide the same testimony unless
ordered by the court. Tex. Fam. Code § 104.007(d).

D. Allegations of Abuse and Neglect and Attorney-Client Privilege
1. General Duty to Report

A person having reasonable cause to believe that a child’s physical or mental health or welfare
has been adversely affected by abuse or neglect by any person shall immediately make a report.
Tex. Fam. Code §261.101(a).

2. Mandatory Reporters

If a professional with reasonable cause to believe that a child has been abused or neglected or
may be abused or neglected, or that a child is a victim of an offense under Tex. Penal Code §
21.11, and the professional has reasonable cause to believe that the child has been abused as
defined by Tex. Fam. Code § 261.001, the professional shall make a report not later than the 48th
hour after the hour the professional first has reasonable cause to believe that the child has been
or may be abused or neglected or is a victim of an offense under Tex. Penal Code § 21.11. Tex.
Fam. Code § 261.101(b).
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The requirement to report child abuse and neglect under Tex. Fam. Code § 261.101 applies
without exception to an individual whose personal communications may otherwise be privileged,
including an attorney, a member of the clergy, a medical practitioner, a social worker, a mental
health professional, an employee or member of a board that licenses or certifies a professional,
and an employee of a clinic or health care facility that provides reproductive services. Tex. Fam.
Code § 261.101(c).

3. Privileged Communication

In a proceeding regarding the abuse or neglect of a child, evidence may not be excluded on the
ground of a privileged communication except in the case of communications between an attorney
and client. Tex. Fam. Code § 261.202.

. Testimony of Children’s Ad Litems
1. Attorney ad Litem

An attorney ad litem or an attorney serving in the dual role of attorney and guardian ad litem for
a child may not:

e Be compelled to produce attorney work product developed during the appointment as an
attorney;

¢ Be required to disclose the source of any information;
e Submit a report into evidence; or

e Testify in court except as authorized by Tex. Disciplinary Rules Prof|l Conduct R. 3.08.
Tex. Fam. Code § 107.007(a).

Tex. Fam. Code § 107.007(a) does not apply to the duty of an attorney to report child abuse or
neglect under Tex. Fam. Code § 261.101. Tex. Fam. Code § 107.007(b).

2. Guardian ad Litem

Unless the guardian ad litem is an attorney who has been appointed in the dual role and subject
to the Texas Rules of Evidence, the court shall ensure in a hearing or in a trial on the merits that
a guardian ad litem has an opportunity to testify regarding, and is permitted to submit a report
regarding, the guardian ad litem’s recommendations relating to:

e The best interests of the child; and
e The bases for the guardian ad litem’s recommendations. Tex. Fam. Code § 107.002(e).

In a nonjury trial, a party may call the guardian ad litem as a witness for the purpose of cross-
examination regarding the guardian’s report without the guardian ad litem being listed as a
witness by a party. If the guardian ad litem is not called as a witness, the court shall permit the
guardian ad litem to testify in the narrative. Tex. Fam. Code § 107.002(f).
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In a contested case, the guardian ad litem shall provide copies of the guardian ad litem’s report,
if any, to the attorneys for the parties as directed by the court, but not later than the earlier of:

e The date required by the scheduling order; or

e The 10th day before the date of the commencement of the trial. Tex. Fam. Code §
107.002(g).

Disclosure to the jury of the contents of a guardian ad litem’s report to the court is subject to the
Texas Rules of Evidence. Tex. Fam. Code § 107.002(h).

F. Prohibition of Certain Testimony Not Applicable in DFPS Cases

Tex. Fam. Code § 104.008 requiring an expert to conduct a child custody evaluation prior to testifying
about conservatorship or possession of or access to a child does not apply to a suit in which DFPS
is a party. Tex. Fam. Code § 104.008(c).

G.Business Records Exception to Hearsay

Tex. R. Evid. 902 provides that an original or copy of a record is self-authenticating and meets the
business records hearsay exception requirements of Tex. R. Evid. 803(6), if the record is filed
fourteen days before trial and is accompanied by an affidavit that complies with Tex. R. Evid. 902(B).

1. Drug Test Results

Admission of drug test results using a business records affidavit are subject to a hearsay
objection. For proper admission of drug test results, the source of the testing, the method used,
and/or the circumstances or preparation of the test must indicate trustworthiness. Laying the
proper foundation typically requires the testimony of three different people: a chain of custody
witness, an expert to establish the reliability and proper techniques and testing protocol, and an
expert to testify to the results. See in re K.C.P. 142 S.W.3d 574, 580 (Tex. App.-Texarkana 2004,
no pet.).

The results of drug tests that generally track the language of Tex. R. Evid. 803(6) and Tex. R.
Evid. 902(10) are an exception to the hearsay rule. In re E.B., No. 11-19-00001-CV, 2019 WL
3955974 (Tex. App.—Eastland Aug. 22, 2019, no pet.) (mem. op.). Records of drug test results
must also show sufficient indicia of trustworthiness or reliability to bring them within the business
records exception to the hearsay rule. In re A.T., No. 02-04-00355-CV, 2006 WL 563565 (Tex.
App.—Fort Worth Mar. 19, 2006, pet. denied) (mem. op.) citing In re K.C.P., 142 S.W. 3d 574
(Tex. App.—Texarkana 2004, no pet.).

2. Case Law

The following case law was provided by the Texas Department of Family & Protective Services.
Indicia of Trustworthiness or reliability

Inre E.B., No. 11-19-00001-CV, 2019 WL 3955974 (Tex. App.—Eastland Aug. 22, 2019, no pet.)
(mem. op.)
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In re A.T., No. 02-04-00355-CV, 2006 WL 563565 (Tex. App.—Fort Worth Mar. 19, 2006, pet.
denied) (mem. op.)

In re A.T., No. 02-04-00355-CV, 2006 WL 563565 (Tex. App.—Fort Worth Mar. 19, 2006, pet.
denied) (mem. op.)

Live testimony not required for drug test records admitted under the business-records
exception

In re C.M.-L.G., No. 14-16-00921-CV, 2017 WL 1719133 (Tex. App.—Houston [14th Dist.] May
2, 2017, pet. denied) (mem. op.)

Inre L.G.R., 498 S.W.3d 195 (Tex. App.—Houston [14th Dist.] 2016, pet. denied)

In re M.R.D.W., No. 14-17-00506-CV, 2017 WL 6045575 (Tex. App.—Houston [14th Dist.] Dec.
7, 2017, no pet.) (mem. op.)

In re C.W., No. 02-14-00274-CV, 2014 WL 7139645, (Tex. App.—Fort Worth, December 12,
2014, no pet.) (mem. op.)

In re Z.N.M., No. 14-17-00650-CV, 2018 WL 358480 (Tex. App.—Houston [14th Dist.] Jan. 11,
2018, no pet.) (mem. op.)

Admission of drug test results through other testimony

In re D.J.H., No. 04-11-00815-CV, 2012 WL 1654953, at *3 (Tex. App.—San Antonio May 9,
2012, no pet.) (mem. op.); see also In re A.D.H—G., No. 12-16-00001-CV, 2016 WL 3182610
(Tex. App.—Tyler June 8, 2016, no pet.) (mem. op.)

In K.C.P., 142 S.W.3d 574 (Tex. App.—Texarkana—2004, no pet.)

Inre A.G., No. 13-17-00318-CV, 2017 WL 4546984 (Tex. App.—Corpus Christi Oct. 12, 2017, no
pet.) (mem. op.)

Inferences drawn from behavior and testimony

Inre C.R., 263 S.W.3d 368, 374 (Tex. App.—Dallas 2008, no pet.); Inre C.A.B., 289 S.W.3d 874,
885 (Tex. App.—Houston [14th Dist.] 2009, no pet.).

In re M.L.C., No. 04-17-00459-CV, 2017 WL 6597828, at *4 (Tex. App.—San Antonio Dec. 27,
2017, pet. denied) (mem. op.)

Inre K.P., 498 S.W.3d 157, 172 n.4 (Tex. App.—Houston [1st Dist.] May 26, 2016, pet. denied)

Inre D.M., 58 S.W.3d 801 (Tex. App.—Fort Worth 2001, no pet.).
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EXTENDING FOSTER CARE FOR TRANSITIONING YOUTH

A. Extended Jurisdiction

Under the Fostering Connections Act, a youth can voluntarily remain in foster care after their 18th
birthday (referred to as "Extended Foster Care") if they meet certain requirements. Extended Foster
Care is eligible for Title IV-E funding from the federal government until the youth's 21st birthday. 42
U.S.C. § 675.

In Texas, the eligibility requirements for extended foster care are that the youth over age of 18 is:

o Regularly attending high school or enrolled in a program leading toward a high school diploma
or high school equivalency certificate;

e Regularly attending an institution of higher education or a postsecondary vocational or
technical program;

e Participating in a program or activity that promotes, or removes barriers to, employment;
e Employed for at least 80 hours a month; or

e Incapable of performing the activities described above due to a documented medical
condition. Tex. Fam. Code § 264.101(a-1).

Any court with jurisdiction over a young adult on the day before their 18th birthday will automatically
continue to have jurisdiction of the youth beyond the 18th birthday for at least six months and must
retain the case on their docket while the young adult is in extended foster care and during trial
independence. Tex. Fam. Code § 263.602. Per Tex. Fam. Code § 263.601 et seq., the court must
conduct periodic hearings every six months, and must make specific findings. The court must also
maintain jurisdiction over a youth age 18 or older who temporarily leaves foster care for a "trial
independence" period. This is so that iffwhen the youth returns to foster care, the youth (and the
State) will not lose eligibility for federal funding. This statutory structure assists the child welfare
agency in ensuring federal funding to assist with extended foster care services. Without it, DFPS
would not be able to serve many of the youth who leave foster care after turning 18 and later find they
need to return to care for additional supports and services while they transition to independence.
Extended care also offers support and stable placement for youth pursuing higher education.

B. Trial Independence

“Trial Independence,” found in Tex. Fam. Code § 263.6015, allows young adults who voluntarily exit
foster care on their 18th birthday or any time prior to their 215t birthday, if in extended foster care, to
then decide to voluntarily return to foster care within six months (or within a 12-month period if
authorized by a court order) for additional support. The court retaining jurisdiction allows DFPS to
draw down federal dollars to help provide services to young adults who exit and later return to care.
A young adult who enters or reenters extended foster care after a period of trial independence must
complete a new trial independence period upon exiting extended foster care. Each trial independence
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period may last no more than one year. Tex. Fam. Code § 263.6015. The Court’s extended jurisdiction
over the young adult terminates on the last day of the month in which the trial independence ends or
upon the young adult’s 21t birthday, whichever comes first. Tex. Fam. Code § 263.602(f). The court
may, at the request of the young adult, conduct a review hearing and make specific findings, but may
not compel the young adult to attend a court hearing. Tex. Fam. Code § 263.602(g).

C. Supervised Independent Living

The Supervised Independent Living (SIL) program allows a youth to live in residential foster care in
a more independent setting, including apartments, dorms, and shared housing.>> Young adults
receive casework and support services to help them become independent and self-sufficient.

If a youth is placed in a SIL program, DFPS does not supervise the youth’s living situation or maintain
contact unless the youth is receiving transitional living services such as the Transitional Living
Allowance and Aftercare Room and Board, Education and Training Voucher, and Aftercare case
management.

Through SIL a young adult has:
e Increased responsibilities
o managing finances
o buying groceries/personal items
o working with a landlord
e Transition to independent living
o achieving identified education and employment goals
o accessing community resources
o experiencing life skills
o establishing important relationships
Eligibility Requirements for SIL:
e SIL is available for a young adult who is able to:

o demonstrate a reasonable level of maturity and ability to manage the expectations
required in a SIL setting with minimal supervision and case management; and

o meet eligibility requirements for Extended Foster Care.

e The young adult in a SIL placement must meet the Extended Foster Care eligibility
requirements within 30 days of placement.

e A 17-year-old youth in DFPS conservatorship may apply for a SIL placement but is not eligible
for placement until the 18th birthday.
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SIL settings can include:
o Apartments
¢ Non-College Dorms
e College Dorms
e Shared Housing
e Host Homes

For more information about SIL settings, see Types of SIL Settings webpage.®?

Requesting a SIL Placement:

o Step 1: The young adult discusses SIL with the caseworker. The young adult completes the
DFPS a SIL Application and gives to the DFPS caseworker.

o Step 2: The DFPS caseworker sends the completed and approved SIL Application to the SIL
Coordinator through a mailbox established by DFPS. The SIL Coordinator in the DFPS State
Office send the referral to the SIL Contractor(s) that have available openings.

o Step 3: The DFPS caseworker discuss the available SIL placement options with the young
adult. The young adult has the option to accept a SIL placement in any DFPS Region where
a SIL setting has been established.

e Step 4: At the young adult's direction, the DFPS caseworker sends the required forms and
the SIL application to contracted SIL provider(s).

e Step 5: Upon initial acceptance by a SIL provider, the young adult and DFPS caseworker hold
discussions with the SIL provider. If the young adult, DFPS caseworker and SIL provider agree
on the placement, a placement date is identified, and the placement is completed.

D. Resources

DFPS website:
e CPS Policy Handbook §10400 - Extended Foster Care for Youth Who are Age 18 or Older®

e Extended Court Jurisdiction Flowchart®®

e Extended Foster Care Resource Guide®®

e Extended Foster Care webpage®’

e Supervised Independent Living webpage®®

e Transitional Living Services handout®®

Texas RioGrande Legal Aid website:

e Texas Foster Youth Justice Project Legal Resources for Youth Aging out of Foster Care®°
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https://www.dfps.state.tx.us/Child_Protection/Youth_and_Young_Adults/Transitional_Living/Extended_Foster_Care/SIL_setting_types.asp
https://www.dfps.state.tx.us/handbooks/CPS/Files/CPS_pg_x10400.asp#CPS_10400
http://www.dfps.state.tx.us/Child_Protection/Youth_and_Young_Adults/Transitional_Living/Extended_Foster_Care/documents/Extended_Court_Jurisdiction_Flow_Chart.pdf
https://www.dfps.state.tx.us/handbooks/CPS/Resource_Guides/Extended_Foster_Care_Resource_Guide.pdf
https://www.dfps.state.tx.us/Child_Protection/Youth_and_Young_Adults/Transitional_Living/Extended_Foster_Care/default.asp
https://www.dfps.state.tx.us/Child_Protection/Youth_and_Young_Adults/Transitional_Living/Extended_Foster_Care/supervised_independent_living.asp
https://www.dfps.state.tx.us/Child_Protection/Youth_and_Young_Adults/Transitional_Living/documents/Transitional_Living_Services_Handout.pdf
http://texasfosteryouth.org/legal-resources/legal-resources-for-youth/aging-out-of-foster-care/
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FAMILY FIRST PREVENTION SERVICES ACT (FFPSA)

The Family First Prevention Services Act of 2018 also referred to as FFPSA signed into law as part of
the Federal Bipartisan Budget Act of 2018 (H.R. 1892). FFPSA creates opportunities for Title IV-E
federal funding reimbursement of services that are aimed at preventing a child’s entry into foster care.
Services include support for mental health, substance abuse, and other supports for parents. FFPSA
has four central provisions aimed at increasing prevention services, support to kinship caregivers,
addressing children congregate care, and older youth.

A. Prevention Services

FFPSA allows for a 50% matching of federal Title IV-E funds for states who invest in evidence-based
prevention services for families with children who are at imminent risk of entering the foster care system.
Programs can address mental health, substance abuse, and parenting skills and supports and must
meet certain criteria set out in FFPSA for reimbursement eligibility.

B. Kinship Caregivers

Additional support for kinship caregivers is provided through a Kinship Navigator program. The program
links kinship caregivers to a range of support and services. At this time, Texas does not have any
approved Kinship Navigator programs, but caregivers can receive support through their DFPS kinship
caseworker.

C. Congregate Care

In an effort to reduce the number of children in congregate care, Title IV-E federal fund reimbursement
is available to children in foster homes, qualified residential treatment programs (QRTP), and special
settings for pregnant or parenting teens, youth transitioning out of foster care, and youth who are at risk
for sex trafficking. QRTPs have a very strict model as defined within FFPSA, including court oversight.

D. Older Youth

FFPSA extends the age for independent living services for young adults formerly in foster care up to
age 23 and extends eligibility for Education and Training Vouchers (ETV) for qualifying youth to age 26.
For more details services for transitioning youth, see the Post-Secondary Opportunities section of the
Education Chapter in this Bench Book.

E. Family Preservation Services Pilot Program

The Family Preservation Services pilot program allows DFPS to dispose of an investigation by allowing
the child to return home and providing time-limited family preservation services—subject to Family First
Prevention Services Act (FFPSA) qualifications—to children who are candidates for foster care or
pregnant and parenting foster youth. The pilot program must be implemented in one urban and one
rural jurisdiction and at least one jurisdiction where Community Based Care has been implemented.
The child’s safety must be the primary concern in authorizing services. DFPS must use Title IV-E Funds
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to pay for legal representation or provide counties with a matching reimbursement for the costs of legal
representation and use the Texas Temporary Assistance for Needy Families (TANF) program to provide
in-home support services. DFPS must obtain a court order to compel the family of a candidate for foster
care to participate in services but need not obtain a court order to provide services to pregnant or
parenting foster youth. Tex. Fam. Code § 262.403.

DFPS must file a petition in the jurisdiction where the child is located, and the petition must be
accompanied by an affidavit stating sufficient facts for the court to make the required findings. The
petition must also include a safety risk assessment that documents the process for the child to remain
at home with appropriate family preservation services, the specific reason that DFPS should provide
services to the family, and the manner in which the services will mitigate the risk. The court must hold
a hearing within 14 days of filing the petition, may grant a 14-day extension for good cause, and may
render temporary restraining orders per Tex. Fam. Code § 105.001. Services may be provided to the
child or any siblings of the child. Tex. Fam. § Code 262.404.

Attorneys ad litem for parents and children must be appointed when the petition is filed. However, if the
parent is not found indigent, the attorney for the parent may be dismissed at the 14-day hearing and
the court shall order the parent to pay the attorney’s cost. Tex. Fam. Code § 262.405.

The court must deny the petition unless it makes findings under the ordinary prudence and caution
standard that abuse and neglect has occurred, or there is substantial risk of abuse or neglect or
continuing danger, and that family preservation services are necessary to ensure the physical health or
safety of the child and family preservation services are appropriate based on the risk assessment. The
court’s order for family preservation services must identify and require specific services narrowly
tailored to address the issues and include a statement whether the services are appropriate to address
the risk factors. The court may order services for parent whose rights to another child where terminated.
If the court finds clear and convincing evidence that aggravated circumstances exist, the court may
order that services not be provided. Tex. Fam. Code § 262.406.

The family preservation plan must be developed with the family and be written in a manner that is clear
and understandable to the parent in a language the parent understands. The plan must include a safety
risk assessment, the reasons for DFPS involvement, be narrowly tailored to address the concerns, list
the specific services the family will receive, state the manner by which the services mitigate the risk
factors, specify the tasks the family must complete, and include contact information for DFPS or SSCC
staff who will be the point of contact for the family. Tex. Fam. Code § 262.407.

The family must sign the plan, but DFPS must submit the plan without the family’s signatures if they
refuse to sign. The plan remains in effect for 180 days unless the plan is amended or revoked by the
court. A person affected by the plan may make a motion to modify at any time. Tex. Fam. Code §
262.408.

The plan may be amended at any time and if the parents are not willing to participate in amending the
plan, DFPS can submit the amended plan without the parents’ signatures. The amended plan is then
valid for 180 days. Tex. Fam. Code § 262.409.

The court may review the amended plan, render additional orders, and omit any service the court deems
inappropriate or not narrowly tailored. Tex. Fam. Code § 262.410.
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A parent may obtain services from a qualified provider of their choosing, but the parent is responsible
for the cost and the provided services must be similar in scope and duration to the services in the
service plan and the provider must certify that the parent completed the services. Tex. Fam. Code §
262.411.

Court orders must be reviewed in 90 days and set subsequent reviews every 90 days as needed. Tex.
Fam. Code § 262.412.

The court may extend the order for 180 days upon a showing by DFPS of a continuing need for the
order. The court may grant an additional 180-day extension if the court finds that the extension is
necessary to complete the services ordered, DFPS made a good faith effort to provide services, the
parent made a good faith effort to complete services, completing services is necessary to ensure the
child’s safety, and the extension is requested by the parent or their attorney. Tex. Fam. Code § 262.413.

The case shall be dismissed once the order expires. Tex. Fam. Code § 262.414.

DFPS may contract for services, including contracting with an SSCC to provide services in areas with
CBC. Courts may order services not subject to FFPSA but must identify a method of financing the
services and who will pay for them. Tex. Fam. Code § 262.415.

F. Resources
American Bar Association

The ABA Center on Children and the Law created the Family First Prevention Services Act of 2018, A
Guide for the Legal Community (2018) which helps the legal profession understand the FFPSA, identify
opportunities for legal advocacy and judicial decision making, and it supports the implementation of the
FFPSA.5

Department of Family and Protective Services

DFEPS website and DFPS presentation on FFPSA and implementation

Family First Act Website
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https://www.americanbar.org/content/dam/aba/administrative/child_law/family-first-legal-guide.pdf
https://www.americanbar.org/content/dam/aba/administrative/child_law/family-first-legal-guide.pdf
https://www.dfps.state.tx.us/Child_Protection/Family_First/default.asp
https://www.dfps.state.tx.us/Child_Protection/Family_First/documents/DFPS_FFPSA_Update_Webinar_Presentation.pdf
https://familyfirstact.org/
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INDIAN CHILD WELFARE ACT (ICWA)

Please see Checklist Section for ICWA Checklist.
This chapter is excerpted from the DFPS Attorney Manual with permission of DFPS.

The Indian Child Welfare Act of 1978 (ICWA), 25 U.S.C. §§ 1901 — 1963; 25 C.F.R. Part 23, is a federal
law that imposes special standards and requirements when a child welfare agency seeks to intervene
to protect an “Indian child,” as defined by statute 25 U.S.C. § 1903(4). The law was enacted to protect
not only Indian children, but their families and Tribes. 25 U.S.C. § 1902.

In 2013, the United States Supreme Court interpreted ICWA narrowly, restricting the rights of a parent
who has never had custody of an Indian child and limiting the circumstances when the placement
preferences apply in Adoptive Couple v. Baby Girl, 133 S.Ct. 2552 (2013). In response, the Department
of the Interior, Bureau of Indian Affairs (BIA) issued updated guidelines in February 2015 and a binding
Final Rule to the regulations implementing ICWA (Final Rule or Regulations) to clarify Congressional
intent. 81 FR 38864 (June 14, 2016) and codified at 25 CFR Part 23. The Final Rule reflects public
comment and carries forward ICWA as the “gold standard” in child welfare best practices. Effective in
December 2016, the Final Rule:

o Clarifies terms used in the statute such as what actions are necessary to prevent the breakup
of an Indian family using the rule's definition of "active efforts;"

e Provides definitive signposts for ICWA compliance;

e Allows for notice of involuntary proceedings by certified mail, return receipt requested, as a less
costly alternative to registered mail, return receipt requested;

e Provides flexibility to allow local procedures for emergency removal and placement, as long as
ICWA's statutory standard for emergency removal and placement is met, is as short as possible;

e Continues to allow for consideration of each child's unique circumstances, but establishes some
parameters to ensure that ICWA's purposes are not frustrated;

e Ensures that states have the flexibility to determine the best way to maintain their records and
no longer requires the proposal for maintaining all Indian child custody records in a single
location;

e Leaves intact a parent's prerogative to choose an adoptive family for their child in voluntary
proceedings; the rule requires that the parents review families who meet the placement
preferences before making a final decision; and

e Protects confidentiality of the parties in all child custody proceedings, requiring the BIA, states,
and Tribes to keep information confidential.

In December 2016, the BIA issued another edition of updated Guidelines for Implementing the Indian
Child Welfare Act (Guidelines).®? The BIA has reversed its earlier position and has determined that the
Final Rule is binding on state courts.
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A. When Does ICWA Apply?

ICWA applies to any “child custody proceeding” involving an “Indian child,” if the court "knows or has
reason to know that an Indian child is involved.” 25 U.S.C. § 1912(a).

1. Child Custody Proceedings

A suit seeking foster care placement, termination of parental rights, pre-adoptive, or an adoptive
placement is subject to ICWA. ICWA does not apply to most juvenile delinquency actions, nor does
it apply to custody actions in divorce or separation proceedings (unless custody may be awarded
to a non-parent).

The Regulations clarify that ICWA applies to a voluntary proceeding that could prohibit the parent
or Indian custodian from regaining custody of the child...." 25 C.F.R. § 23.103(a)(1)(ii) and (4). This
does not include voluntary placement made without threat of removal by a state agency, if a parent
or Indian custodian may regain custody on demand. If a parent or Indian custodian consents to
voluntary foster care placement, that consent can be withdrawn at any time by filing a written
document or testifying in court. 25 C.F.R. § 23.127.

2. Indian Child

An Indian child is an unmarried person under age 18 who is either a member of an Indian Tribe or
eligible for membership and is the biological child of a member. 25 U.S.C. § 1903(4). An Indian
Tribe includes any of the more than 500 federally recognized tribes in the U.S. If DFPS becomes
involved with an Indian child associated with any of these Tribes, ICWA will likely apply.

There are also three federally recognized Tribes with reservations in Texas:
e Ysleta del Sur Pueblo, also known as the Tigua, in El Paso;
¢ Kickapoo Tribe of Texas, in Eagle Pass; and
e Alabama Coushatta Tribe of Texas near Livingston.

DFPS enjoys a good working relationship with each of these Tribes. Children who reside on one of
these reservations have specific legal protections (see Tribal and State Jurisdiction section below)
and, in some cases, DFPS and the Tribe have agreed to a written protocol for handling these cases.

3. Reason to Know
A court has reason to know a child is an Indian child:
o |If any party, Tribe, or agency informs the agency or court that the child is an Indian child;

e Any participant, officer of the court, or agency involved in the proceedings informs the court
it has discovered such information;

e The child gives the court reason to know he or she is an Indian child;
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e The domicile or residence of the child, parent, or Indian custodian is on a reservation or in
an Alaska Native village;

e The court is informed the child is or has been a ward of a Tribal court; or

o The court is informed either parent or the child has a Tribal membership card. 25 C.F.R. §
23.107(c).

¢ Note that a statement from a non-party family member that the child may have Native
American heritage may be sufficient to trigger ICWA protections.

4. How Are Possible Indian Children Identified?

A common reason for failure to comply with ICWA is the failure to identify children subject to
ICWA. Two important requirements are designed to remedy this problem:

e At the Adversary, Status, and each Permanency Hearing, Texas courts are required to ask
the parties whether the child or child's family has Native American heritage and identify any
Native American tribe with which the child may be associated. Tex. Fam. Code § 262.201(f),
Tex. Fam. Code § 263.202(f-1), and Tex. Fam. Code § 263.306 (a-1)(3).

e The Regulations require that the state court judge ask each participant at the
commencement of the proceedings whether the person knows or has reason to know the
child is an Indian child and to instruct the parties to inform the court of any such information
that arises later. 25 C.F.R. § 23.107(a).

By far the most significant impact of failing to identify an ICWA case is that a final order can be
invalidated if key ICWA provisions are violated. The remedy for violation of key ICWA provisions is
a petition to invalidate. 25 U.S.C. § 1914. Similarly, if there is not sufficient information in the record
to assess whether ICWA applies, an appeal can be abated. Either way, permanency is delayed.

Special Issue: If any parent or family member's response suggests an Indian child may be involved in
a DFPS case, it is critical to document as much information as possible about the family history,
because this information is often vital to a Tribe’s ability to verify a child or parent's membership status.
If all family members deny any tribal family history, this should also be documented. If there is any
information to suggest a tribal association, giving the Tribe notice and following up as necessary to
verify a child's status you can eliminate a potentially devastating delay that can undermine permanency.

B. Tribal and State Jurisdiction

Whether the state court or Tribal court has jurisdiction over a case involving an Indian child depends
on where the child resides, whether transfer to the Tribal court is requested, and whether an exception
to the mandatory transfer provision applies. If a case involves an Indian child, however, the state court
proceedings must comply with ICWA, whether or not the Tribe intervenes, or the case is transferred to
a Tribal court.
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1. Exclusive Jurisdiction on the Reservation

If the child’s residence or domicile is on the reservation, or if the child has been made a ward of the
Tribal court, the Tribal court has exclusive jurisdiction, except when jurisdiction is otherwise vested
in the state. 25 U.S.C. § 1911(a).

2. Emergency Exception

When an Indian child who resides on a reservation is temporarily off the reservation and emergency
removal or placement is necessary “to prevent imminent physical damage or harm to the child,” the
state child welfare agency may act despite the fact the Tribal court otherwise has exclusive
jurisdiction. 25 U.S.C. § 1922. In such circumstances, the state child welfare agency must act
promptly to: (1) end the removal or placement as soon as it is no longer necessary to prevent
imminent physical damage or harm to the child; and (2) move to transfer the case to the jurisdiction
of the Tribe or return the child to the parents, as appropriate.

3. Concurrent Jurisdiction Off the Reservation

If the child’s residence or domicile is not on the reservation, the Tribal and state court have
concurrent jurisdiction. 25 U.S.C. § 1911(b). Even in this circumstance, however, there is a
presumption of Tribal jurisdiction in cases involving an Indian child. Mississippi Band of Choctaw
Indians v. Holyfield, 490 U.S. 30 (1989).

C. Required Notice

ICWA imposes many specific requirements governing the timing, the type of notice, and the persons
and entities entitled to notice. In re R.R., 249 S.W.3d 213 (Tex. App —Fort Worth, Mar. 19, 2009, no
pet.). One overarching issue is that without notice, a Tribe cannot confirm or deny Indian child status.
Even if a child turns out not to be subject to ICWA, if there is evidence of possible Indian child status,
proof of compliance with notice requirements can be essential to counter a challenge based on
violation of ICWA.

1. When is Notice Required?

Notice is required for each "child custody proceeding." Defined as any action except an emergency
hearing that may result in a foster care placement, termination of parental rights, pre-adoptive
placement, or adoptive placement, this means that any Suit Affecting the Parent Child Relationship
filed by DFPS requires notice. 25 U.S.C. § 1912(a); 25 C.F.R. § 23.2.

2. Timing (10 + 20 days)

No “foster care placement or termination of parental rights” hearing can be held until at least ten
(10) days after notice is received (subject to an additional 20 days if the parent/custodian/tribe
requests additional time for preparation). 25 U.S.C. § 1912(a); 25 C.F.R. § 23.112 (a).%®

To avoid a delay and potential challenge to the court’s jurisdiction, the best practice is to set the
initial hearing at least 30 days after notice is given (in effect, this assumes that a 20-day continuance
is requested and granted).
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3. When Identity of Parent / Indian Custodian is Known

Notice of a pending custody proceeding involving an Indian child must be sent to:
o Every known parent;
e Indian custodian;
e Each identified Tribe; and

¢ Regional Director, Bureau of Indian Affairs (a representative of the Secretary of Interior). 25
U.S.C. § 1912(a); 25 C.F.R. § 23.11(a).

4. When ldentity is Not Known

If the identity or location of a parent or Indian custodian is not known or the identity of the Tribe
cannot be determined, Notice to Bureau of Indian Affairs: Parent, Custodian or Tribe of Child
Cannot be Located or Determined must be sent to:

e Regional Director, Bureau of Indian Affairs (a representative of the Secretary of Interior). 25
U.S.C. § 1912(a); 25 C.F.R. § 23.11(b).

5. How to Send Notice

DFPS notices include the required advisements which can be tailored with specific child and family
information. A copy of the petition should be attached as well as any additional family history,
including family trees or copies of membership cards. Family history information can be critical to a
Tribe's ability to determine membership status.

If a parent has requested anonymity, the agency and the court should maintain confidentiality and
relevant court documents should be under seal. 25 C.F.R. § 23.107(d).%*

The Regulations will allow giving notice by registered or certified mail, with return receipt requested
in either case. 25 C.F.R. § 23.11(a); 25 C.F.R. § 23.111(c). As a practical matter, certified mail is
preferred because this allows delivery to someone other than the addressee. If the intended
recipient of registered mail is not available, registered mail must be returned to sender, making it
necessary to resend notice. Notice may be sent by personal service or electronically in addition, but
this does not satisfy the service requirement. 25 C.F.R. § 23.111(c). Particularly where an email
contact is provided, sending a duplicate notice this way is the best practice to expedite the process
of determining a child's status.

A copy of each notice sent, with the return receipt or other proof of service must be filed with the
court and should be admitted into evidence at trial. 25 C.F.R. § 23.111(a)(2).

6. Parent/Indian Custodian

A parent includes the biological or adoptive parent of an Indian child, including a non-Indian parent.
25 U.S.C. § 1903(9); 25 C.F.R. § 23.2. An alleged father must acknowledge paternity or be legally
determined to be the father before being recognized as a parent. Inre V.L.R. 507 S.W.3d 788 (Tex.
App.—El Paso, Nov. 18, 2015, no pet.) (unidentified Tribe of a child's unwed father who fails to
establish paternity is not the child's tribe).
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A primary impact of the U.S. Supreme Court's Baby Girl opinion was to limit the rights of a father
who was a registered Tribal member but had never had custody of his child. The Court found that
an action for termination of parental rights against such a father could proceed without meeting the
higher burden of proof or standards in 25 U.S.C. § 1912(d) and (f). Adoptive Couple v. Baby Gitl,
133 S.Ct. 2552 (2013). The Court reasoned that ICWA was designed to prevent the breakup of an
Indian family. Under these specific facts, because the father had never had custody of the child, the
family was not being broken up. The impact of this decision is limited by the following:

e The Baby Girl decision does not impact other substantive rights under ICWA, including the
right to notice and appointment of counsel for indigent parents; and

e A Texas court declined to extend the Baby Girl rationale to a parent who had prior custody
of an Indian child, albeit not for the preceding twelve years; In re V.L.R. 507 S.W.3d 788
(Tex. App —EI Paso, Nov. 18, 2015, no pet.).

Tex. Fam. Code § 263.202(a)(1) and CPS Policy Handbook § 5232 require that a diligent search
be conducted and notice provided to a parent, including an alleged father. This section of the Family
Code also requires certain findings be made by the court in its status order concerning whether the
Department has exercised due diligence, among other required findings.

The Regulations now define "continued custody" to include physical and/or legal custody (including
under tribal law or custom) that a parent "already has or had at any point in the past," and specify
that a biological mother has had custody of a child. 25 C.F.R. § 23.2.%

“Indian custodian” is broadly defined as “any Indian person who has legal custody of an Indian child
under Tribal law or custom or under State law or to whom temporary physical care, custody, and
control has been transferred by the parent of such child.” 25 U.S.C. § 1903(6).

7. More Than One Tribe

If a child has ties to more than one Tribe, notice to each Tribe is essential so that each Tribe can
make a determination of membership or eligibility. If more than one Tribe responds affirmatively,
the Regulations direct the Tribes to designate the child's Tribe and if the Tribes do not agree, the
state court must do so, based on specified criteria. 25 C.F.R. § 23.109(c).®®

8. Contact Information

The best resource for contact information for individual Tribes is the ICWA notice published in the
Federal Register or the BIA’s website using the ICWA Designated Agents Listing.®”

For Tribes without a listing, the Regulations mandate contacting the Tribe directly to find out the
proper contact person. If the Tribe fails to respond to written communication, seek assistance from
the Bureau of Indian Affairs.

For notice to the Regional Director:

For child custody proceedings in Texas, except for notice to the Ysleta del Sur Pueblo of El Paso
County:

Southern Plains Regional Director
Bureau of Indian Affairs
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http://www.dfps.state.tx.us/handbooks/CPS/Files/CPS_pg_5200.asp#CPS_5232
https://www.bia.gov/bia/ois/dhs/icwa/agents-listing/

P.O. Box 368
Anadarko, Oklahoma 73005
(405) 247-6673 Ext. 217; Fax: (405) 247-2895

For child custody proceedings in El Paso and Hudspeth counties in Texas:

Southwest Regional Director

BIA

1001 Indian School Road NW

Albuquerque, New Mexico 87104

Phone: (505) 563-3103; Fax: (505) 563-3101

9. After Initial ICWA Notice

Once the initial Notice of Pending Custody Proceeding Involving Indian Child is sent as required,
send notice to the same listed persons and Tribes as follows:

e Unless or until a Tribe confirms a child is not a member or eligible for Tribal membership,
DFPS will send notice of interim hearings, permanency planning meetings, family group
conferencing or similar meetings to all persons and Tribes entitled to notice by regular first-
class mail; and

o |If the pleadings are amended, or a final hearing is set, DFPS will send a new Notice of
Pending Custody Proceeding Involving Indian Child, with the petition and any additional child
and family history information attached, by certified or registered mail, return receipt
requested. 25 U.S.C. § 1912(a); 25 C.F.R. § 23.111. As with the original petition, the return
receipt should be filed with the court and entered as an exhibit at trial.

D. Indian Child Determination

A Tribe’s determination regarding the child’s status is conclusive and a "State court may not substitute
its own determination regarding a child's membership or eligibility for membership in a Tribe or a
parent's membership in a Tribe." 25 C.F.R. § 23.108(b).%® Certain factors relied upon by courts in the
past in determining whether a case is subject to ICWA are expressly excluded from this determination,
including: a family's involvement with the tribe and cultural, social, religious or political activities, the
child's blood quantum, or whether the parent ever had custody. 25 C.F.R. § 23.103(c).%° If the only
identified Tribe confirms that a child is neither a member nor eligible for membership, this evidence
supports a request that the court find that ICWA does not apply. In re A.W. and M.W., 590 S.W.3d 68
(Tex. App.—Texarkana 2019, pet. denied) (trial court did not err in finding ICWA did not apply where
Tribe made determination that neither parent nor the children were eligible for membership, despite
parents’ proof of ancestors being listed in the Dawes Rolls).

If a Tribe fails to respond after being properly noticed, counsel should first verify that the agency has
exercised due diligence to communicate with the Tribe by phone, fax, or email. A state court may rely
on facts or documentation indicating a Tribal determination or membership or eligibility, such as an
enrollment document, to make a determination regarding Indian child status. 25 C.F.R. § 23.108(c)."

In the more common scenario, when documents showing a Tribal determination are not available, a

Tribe's failure to respond to notice may present a distinct difficulty. Once the court confirms by way of
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report, declaration, or testimony on the record that due diligence was used to identify and work with all
potential Tribes, the Regulations direct the court to "[t]reat the child as an Indian child, unless and until
it is determined on the record that the child does not meet the definition of ‘Indian child’..." 25 C.F.R. §
23.107(b).™

Depending on the nature of the evidence that gave the court reason to know that the child is an Indian
child and prompted notice, imposing ICWA's requirements without confirmation from a Tribe or
independent evidence may not be legally supportable. Until there is further case law interpreting the
Regulations, the determination of a child's Indian status in the absence of tribal input may depend on
the court's assessment of the nature and quality of the initial report of possible Indian child status and
the evidence available after proper notice is provided.

The Regulations state that there is no exception to ICWA based on the premise that if the child’s parent
does not have a social, cultural, or political connection with an Indian Tribe that ICWA should not apply.
This judicially-created doctrine, called the existing Indian family doctrine, is now specifically denounced
in the Regulations.

E. Emergency Removal

If an emergency removal is necessary “to prevent imminent physical damage or harm to [an Indian]
child,” the petition or supporting documents must contain specific information including the child or
family's Tribal affiliation, the specific imminent physical damage or harm, and the active efforts made to
prevent the removal and to return the child to the home. 25 C.F.R. § 23.113(d). DFPS has an ICWA
removal affidavit which conforms to these requirements.

An emergency removal must be terminated as soon as it is no longer necessary to prevent the imminent
physical harm. An emergency removal will terminate on the:

¢ Filing of a child-custody proceeding,
e Transfer of the case to the Tribe's jurisdiction, or
e Return of the child to the parent or Indian custodian.

If a child is not returned home or the case transferred to the Tribe, all proceedings must comply with
ICWA. If a party asserts or the court has reason to believe an Indian child may have been improperly
removed or retained, the court must terminate the proceedings unless returning the child would subject
the child to "substantial and immediate danger or threat of such danger." 25 C.F.R. § 23.113(a) and
(c).™

F. Special Setting Following Emergency Hearing

An emergency proceeding should not be continued for more than 30 days unless the court finds:

o Returning the child to the parent or Indian custodian would subject the child to imminent physical
damage or harm;

e The court has been unable to transfer the proceeding to the appropriate Tribe; and
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e |t has not been possible to initiate a "child-custody proceeding."

When an Indian child is subject to removal, the best strategy is to set another hearing at the earliest
possible date that accommodates the 30-day notice requirement applicable when a foster care
placement is requested under ICWA. 25 U.S.C. § 1912. At that time, an ICWA compliant hearing can
be conducted.

G. Rights of the Parents, Indian Custodian, and Tribe

The parents or an Indian custodian of an Indian child and the child’s Tribe have specific rights under
ICWA.

It is recommended that courts with the capacity permit family members and Tribes to participate by
telephone, video conference, and other means. 25 C.F.R. § 23.133.7 If there is reason to know a parent
or Indian custodian has limited English proficiency, the court must provide interpreter services. 25
C.F.R. § 23.111(f).™

1. Mandatory Transfer to Tribal Court

A parent, an Indian custodian, or the child's Tribe may petition the state court to transfer a suit
involving an Indian child to the Tribal court. A transfer request may be made orally on the record or
in writing, at any stage of the proceedings. 25 C.F.R. § 23.115.7° On receipt of a transfer request,
the state court should immediately ensure the Tribal court is notified. Notice may include a request
for timely response regarding whether the tribe will decline the transfer. 25 C.F.R. § 23.116.

Transfer to the Tribal court is mandatory, unless the court makes a finding of good cause not to
transfer, the Tribe declines transfer, or either parent objects. 25 U.S.C. § 1911(b); 25 C.F.R. §
23.117.78 The court cannot consider the following factors in assessing good cause:

e The advanced stage of the proceedings, if notice to the Tribe did not occur until an advanced
stage;

¢ Whether there was no petition to transfer in a prior proceeding involving the child;
o Whether transfer would affect the child's placement;
e The child's cultural connections with the Tribe or its reservation; or

¢ The socio-economic conditions of the Tribe, BIA social services, or the judicial systems. 25
C.F.R. § 23.118(c).

The basis for any decision denying transfer must be a written order or in a statement on the record.
25 C.F.R. § 23.118(d). If transfer is ordered, the state court must promptly forward the court records
and work with the Tribal court to accomplish a smooth transfer with minimal disruption in services
to the family. 25 C.F.R. § 23.119.

2. Appointment of Counsel

Appointment of counsel for indigent parents or Indian custodians is mandatory under ICWA,
whether the action is for removal and placement in foster care or for termination of parental rights.

177

Texas Child Protection Law Bench Book



25 U.S.C. § 1912(b). If a parent or Indian custodian appears without an attorney, the court must
give an advisement of specific rights provided under ICWA. Appointment of counsel for a child is
discretionary, but state law requires appointment of an attorney ad litem for a child if DFPS seeks
conservatorship or termination. Tex. Fam. Code § 107.012. Note that the Texas Family Code
provisions concerning admonishment of a right to counsel and appointment of an attorney to an
indigent parent are not supplanted by § 1912(b). Courts should abide by both sets of statutes if
ICWA applies.

3. Right to Review Records

In a proceeding for emergency removal, foster care placement, or termination of parental rights,
each party (including the child’s Tribe and custodian) has the right to review all reports and records
filed with the court. 25 U.S.C. § 1912(c); 25 C.F.R. § 23.134.7" Even before a Tribe intervenes or in
the event a Tribe elects not to intervene, it is good practice to share these records with the child’s
Tribe, if requested. Unless prohibited by confidentiality rules, sharing information promotes
collaboration with the Tribe, in terms of locating resources, experts, or vital family history
information.

4. Right to Intervene

The Tribe and the Indian custodian have the right to intervene in the state court action at any time
in the proceedings. 25 U.S.C. § 1911(c). Intervention may be accomplished informally, by oral
statement, or formally. Most important, if an Indian child is involved, ICWA applies whether or not
the child's Tribe intervenes.

5. Full Faith and Credit

ICWA requires that all courts give full faith and credit to the “public acts, records, and judicial
proceedings” of any federally recognized Indian Tribe regarding Indian child custody proceedings.
25 U.S.C. § 1911(d).

H. Placement Preferences

ICWA mandates that placements for foster care and adoption be made according to statutory
preferences, unless good cause is shown to deviate from the preferences. 25 U.S.C. § 1915; 25 C.F.R.
§ 23.129-131. The court must consider the preference of the Indian child or child's parent, where
appropriate. 25 C.F.R. § 23.131(d); 25 C.F.R. 23.132(b). In a voluntary proceeding, if a parent requests
anonymity, the court must give weight to that request in applying the preferences. 25 C.F.R. § 23.129(b).

All placements must be in the least restrictive setting that:

¢ Most approximates a family, taking sibling attachment into consideration;

e Allows any special needs to be met; and

e Isinreasonable proximity to the child's home, extended family, and siblings. 25 C.F.R. § 23.131.
The statutory preferences give priority as follows:

1. Foster Care or Pre-Adoptive Placement
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¢ A member of the child’s extended family;
¢ A foster home licensed, approved, or specified by child’s Tribe;

¢ An Indian foster home licensed or approved by an authorized non-Indian licensing authority;
or

¢ An institution for children approved by the Tribe or operated by an Indian organization which
has a program suitable to meet the child’s needs. 25 U.S.C. § 1915(b); 25 C.F.R. §
23.131(b).”

2. For an Adoptive Placement
¢ A member of the child’s extended family;
e Other members of the child’s Tribe; or
e Other Indian families. 25 U.S.C. § 1915(a); 25 C.F.R. § 23.130.

3. Departing from ICWA Preferences

The Tribe can by resolution alter the order of preferences. 25 U.S.C. § 1915(c). The Tribe’s
preference should then be followed as long as it is still the least restrictive setting appropriate to the
needs of the child.

A party seeking to depart from the placement preferences must show by clear and convincing
evidence, on the record or in writing, that there is ‘good cause’ to depart from the placement
preferences. The court’s determination of good cause must be made on the record or in writing and
be based on one or more of the following factors:

¢ The request of the Indian child's parent;

e Request of the child of sufficient age and capacity;

e Ability of placement to maintain sibling attachment;

e The "extraordinary physical, mental, or emotional needs" of the child; and

e The unavailability of a suitable placement (despite a diligent search and active efforts to
locate one). 25 C.F.R. § 23.132(b)-(c).

Neither the relative socioeconomic status of a placement nor ordinary bonding flowing from time
spent in a non-preferred placement made in violation of ICWA will support deviation from
preferences. 25 C.F.R. § 23.132(d)-(e).

This creates yet another incentive to identify a child subject to ICWA quickly, to avoid a child bonding
with a caretaker before a placement consistent with these preferences can be made.

In the Baby Girl case, the Supreme Court held that if no party eligible for preference formally seeks
placement, the placement preferences do not apply. Adoptive Couple v. Baby Girl, 133 S.Ct. 2552.
This shifts the burden to a potential placement to seek placement, which is at odds with the best
placement practices for child protection. Regardless of a child's ethnicity, DFPS does not wait for
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placements to come forward but seeks out extended family, fictive kin, and other placement
resources. When an Indian child is identified, the Tribe is notified and may also identify potential
placements. Any appropriate potential placement is assessed and a placement selected consistent
with the statutory preferences and good casework practice. As a result, a potential placement's
failure to make a formal request would not impact the selection process in a DFPS child protection
suit.

Conservatorship or Termination of Parental Rights of Indian Child

1. Burden of Proof

If ICWA applies, the burden of proof and standards for an order placing a child in foster care (in
effect a removal) or a final order seeking permanent managing conservatorship or termination of
parental rights are different than under the Texas Family Code. In summary, if ICWA applies the
requirements are:

e Foster Care Placement — Clear and Convincing Evidence

Including qualified expert testimony that continued custody by the parent or Indian custodian
is likely to result in serious emotional or physical damage to the child and active efforts to
provide remedial and rehabilitative services to prevent the breakup of the Indian family were
made by proved unsuccessful. 25 U.S.C. § 1912(e).

¢ Termination of Parental Rights — Evidence Beyond a Reasonable Doubt

Including qualified expert testimony that continued custody by the parent or Indian
custodian is likely to result in serious emotional or physical damage to the child and active
efforts to provide remedial and rehabilitative services to prevent the breakup of the Indian
family were made but proved unsuccessful. 25 U.S.C. § 1912(d) and (f). Note that in most
jurisdictions, the findings for termination of parental rights under the Texas Family Code
must be made by clear and convincing evidence and the ICWA findings are made by
evidence beyond a reasonable doubt. Courts under the 14th Court of Appeals (Houston)
are the exception to this rule, where only the ICWA findings are to be made in the final
order of termination.

2. Causal Relationship

Whether a foster care placement or termination of parental rights is at issue, there must be evidence
of “a causal relationship between the particular conditions in the home and the likelihood that
continued custody of the child will result in serious emotional or physical damage to the particular
child." 25 C.F.R. § 23.121(c).”® Without a causal relationship, evidence of "community or family
poverty, isolation, single parenthood, custodian age, crowded or inadequate housing, substance
abuse, or nonconforming social behavior does not by itself constitute clear and convincing evidence
or evidence beyond a reasonable doubt that continued custody is likely to result in serious emotional
or physical damage to the child." 25 C.F.R. § 23.121(d).
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3. Active Efforts

There must be evidence of “active efforts” to alleviate the cause for removal, taking into account the
prevailing social and cultural conditions and way of life of the Indian child’s Tribe. 25 U.S.C. §
1912(d). 25 C.F.R. §23.120.% Active efforts are intended primarily to maintain and reunite an Indian
child with his or her family or Tribal community and constitute more than reasonable efforts.

“Active efforts” is generally construed to require more than the “reasonable efforts” otherwise
required for children in foster care. The Regulations offer detailed examples of what constitutes
active efforts:

(1) Conducting a comprehensive assessment of the circumstances of the Indian child’s family, with
a focus on safe reunification as the most desirable goal;

(2) Identifying appropriate services and helping the parents to overcome barriers, including actively
assisting the parents in obtaining such services;

(3) Identifying, notifying, and inviting representatives of the Indian child’s Tribe to participate in
providing support and services to the Indian child’s family and in family team meetings, permanency
planning, and resolution of placement issues;

(4) Conducting or causing to be conducted a diligent search for the Indian child’s extended family
members, and contacting and consulting with extended family members to provide family structure
and support for the Indian child and the Indian child’s parents;

(5) Offering and employing all available and culturally appropriate family preservation strategies and
facilitating the use of remedial and rehabilitative services provided by the child’s Tribe;

(6) Taking steps to keep siblings together whenever possible;

(7) Supporting regular visits with parents or Indian custodians in the most natural setting possible
as well as trial home visits of the Indian child during any period of removal, consistent with the need
to ensure the health, safety, and welfare of the child;

(8) ldentifying community resources including housing, financial, transportation, mental health,
substance abuse, and peer support services and actively assisting the Indian child’s parents or,
when appropriate, the child’s family, in utilizing and accessing those resources;

(9) Monitoring progress and participation in services;

(10) Considering alternative ways to address the needs of the Indian child’s parents and, where
appropriate, the family, if the optimum services do not exist or are not available; and

(11) Providing post-reunification services and monitoring. 25 C.F.R. § 23.2.
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Special Issue: Strategies that promote diligent identification of Tribes, incorporate culturally appropriate
Tribal services, help families overcome barriers, promote involvement of the Tribe, and maintain sibling
relationships and family visits are all encouraged.

The Guidelines recommend that State agencies work with Tribes, parents, and other parties as soon
as possible, even in an emergency situation, to begin providing active efforts to reunite the family.?” To
the extent possible, DFPS staff should work with a child's Tribe, extended family, Tribal social services,
and individual Indian caregivers to tailor appropriate services for individual families.

The Regulations specify that active efforts must be documented in detail in the record. 25 C.F.R. §
23.120(b).

Courts have concluded that “active efforts” does not require “absolutely every effort.” In re L.M.B.,
54 Kan. App.2d 285 (Kan. Ct. App. 2017). However, in Children, Youth & Families Dep’t v. Yodell
B., the court found merely creating a service plan and referring the father to parenting classes
without providing more direct assistance did not constitute active efforts. State ex rel. 367 P.3d 881
(N.M. Ct. App., December 21, 2015). See case notes at the end of this chapter for additional
examples of what does and does not active efforts.

J. Who is a Qualified Expert Withess?

The statute does not define what constitutes a qualified expert under ICWA. The Regulations require
that an expert be qualified to testify as to whether the child's continued custody by the parent or
custodian is "likely to result in serious emotional or physical damage," and direct that an expert should
be qualified to testify as to the "prevailing social and cultural standards" of the child's Tribe. 25 C.F.R.
§ 23.122. The social worker assigned to the child's case may not serve as an expert (although a
caseworker may testify otherwise, as to the parent's compliance with the service plan, visitation, and
other issues).

Without question, the child's Tribe is the best source for an expert. If the Tribe is in agreement with the
agency's legal strategy and has an expert willing and able to testify, this is ideal. However, if a Tribe
has a policy against termination of parental rights or is not in agreement with DFPS on a specific case,
finding an ICWA expert can be challenging. Understandably, many Tribal members do not want to take
a position in a court proceeding adverse to a fellow Tribal member and with very small Tribes, the pool
of potential experts is limited. The DFPS Office of General Counsel may be able to assist in identifying
expert withnesses. Courts with capability should allow participation by phone, video conferencing, or
other methods. 25 C.F.R. § 23.133.

K. Voluntary Relinquishment of Parental Rights

ICWA imposes significantly different requirements for a valid voluntary relinquishment of parental rights,
or “consent to termination of parental rights," as ICWA denotes a specific process when an Indian child
is involved. 25 U.S.C. § 1913(a). The most significant difference is that a valid relinquishment to
terminate parental rights must be in writing and be taken on the record before a judge. The Guidelines
also state that notice of voluntary proceedings to the Indian Tribe is a recommended practice, while the
statutory notice provision is limited to involuntary proceedings. 25 U.S.C. § 1912(a).®
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In addition, ICWA requires the judge to attach a certificate that indicates that the terms and
consequences of the consent were fully explained and that the parent or Indian custodian fully
understood the explanation whether provided in English or by an interpreter. 25 U.S.C. § 1913(a).
Consent to voluntary relinquishment of parental rights cannot be given until the eleventh day after birth
of the child and must contain the child’s name, birth date, the name of the child’s Tribe, any Tribal
affiliation and membership, name and address of the consenting parent or Indian custodian, and the
name and address of the person or entity that arranged any adoptive or pre-adoptive placement.

Unlike a relinquishment made to DFPS under the Texas Family Code, a parent of an Indian child may
withdraw consent for any reason at any time prior to entry of a final decree of termination or adoption.
If consent is obtained by fraud or duress, a parent may withdraw consent and the court shall invalidate
a decree of adoption up to two years after entry of the decree (or beyond the two years if otherwise
permitted under state law). 25 U.S.C. § 1913(c)-(d).

L. Related Case Notes

1. U.S. Supreme Court

Adoptive Couple v. Baby Girl, 133 S. Ct. 2552 (2013) (Court held: (1) the higher burden of proof
and standard for termination of parental rights under ICWA do not apply to Indian parent who never
had custody and cannot resume or continue to have custody of an Indian child; (2) requirement that
"active efforts" be made to prevent the breakup of an Indian family does not apply to a parent who
abandons a child before birth and never had custody; and (3) placement preferences do not bar a
non-Indian family from adopting when no other eligible candidate [relative, Tribal member, or other
Indian person] seeks to adopt an Indian child)

Mississippi Band of Choctaw Indians v. Holyfield, 490 U.S. 30 (1989) (denial of Tribe's motion to
vacate adoption decree reversed on appeal, where both parents were members of the Tribe and
resided on the reservation, left the reservation prior to twins' birth and signed consent to adoption.
Where children neither reside nor are domiciled on reservation, 25 U.S.C. § 1911(b) creates
concurrent but presumptive Tribal jurisdiction that requires the state court to transfer jurisdiction
unless good cause is shown or Tribe declines)

2. Federal Appellate Courts

Brackeen v. Haaland, 994 F.3d 249 (5th Cir. Apr. 6, 2021), is a 2017 lawsuit originating in the U.S.
District Court for the Northern District of Texas.

On April 6, 2021, the Fifth Circuit issued a 325-page opinion in which no principal opinion nor any
other writings in the case garnered an en banc majority on all issues. Therefore, the court provided
an issue-by-issue summary of the en banc court’s holdings, which does not override or amend the
en banc opinions themselves.
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Special Issue: The Fifth Circuit's Brackeen opinion is complex and only applies to Louisiana,
Mississippi, and Texas. A key takeaway is that ICWA remains constitutional, and the legal issues
addressed in the case remain alive and ripe for decision before any state court in which they are raised.
On September 3, 2021, the petitioners and respondents filed petitions for a writ of certiorari to the
Supreme Court of the United States. For more details about the Fifth Circuit opinion and case history
read the July 1, 2021 Resource Letter from the Children’s Commission. See also the related state case
Interest of Y.J., No. 02-19-00235-CV, 2019 WL 6904728 (Tex. App. - Fort Worth, December 19, 2019,
pet. filed).

3. Texas Courts

INDIAN CHILD STATUS

In re E.A.H., 2018 WL 2451824 (Tex. App.—Austin June 1, 2018, no pet.) (mem.op.) (where
Department gave notice with relevant family history to three Cherokee Tribes and BIA and none
confirmed Indian child status; ICWA does not apply and notice to other Tribes on the Dawes Rolls
not required.)

Inre C.C. and Z.C., 2018 WL 718987 (Tex. App.—Tyler February 6, 2018, no pet.) (mem. op.)
(ICWA does not apply where parent’s asserted affiliation is with Azteca, which is not a federally
recognized Tribe for purposes of ICWA); original case, Inre C.C. and Z.C., 2018 WL 3184319 (Tex.
App —Tyler, 2017, no pet.) (termination reversed where documents in clerk’s record indicated
Father reported “Indian blood” but trial court failed to make determination of child’s status. Case
was remanded for determination of child’s Indian status)

Inre A.E., 2017 WL 4707488 (Tex. App.—Dallas 2017, no pet.) (mem. op.) (where mother denied
Indian heritage until trial was underway, appellate court abated case for further investigation; after
caseworker testified that twenty recognized tribes all responded that the child was neither enrolled
nor eligible for enrollment, trial court did not know or have reason to know of Indian child status)

C.D.G.D.M., v. Dept. of Family and Protective Servs., 2017 WL 4348237 (Tex. App.—Austin 2017,
no pet.) (mem. op.) (ICWA does not apply where Department gave notice to all Cherokee Tribes
and all concluded child did not meet Indian child definition)

In re T.R., 491 S.\W.3d 847 (Tex. App.—San Antonio 2016, no pet.) (termination affirmed where
Mother repeatedly denied Native American ancestry; great-grandmother reported no family member
was registered with the Choctaw Nation, and her own membership was in a Cherokee Tribe not
recognized by Congress)

Inre Z.C., No. 12-15-00279-CV, 2016 WL 1730740 (Tex. App.—Tyler April 29, 2016, no pet.) (mem.
op) (termination abated and remanded for trial court to make findings as to Indian child status; three
permanency reports referencing Indian child status and report from CASA volunteer that father
refused hair follicle drug test on grounds that he was Indian and could not cut hair was sufficient to
trigger duty to give notice to the Tribe); (In the Interest of Z.C., No. 12-15-00279-CV, 2017 WL
1534050 (App.—Tyler Apr. 28, 2017) On remand, proceeding reinstated and proper notice was
sent. The court found child’s possible Tribe was not an ICWA-recognized Tribe. Trial court judgment
was then affirmed)
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In re D.D, No.12-15-00192-CV, 2016 WL 7401925 (Tex. App.—Tyler 2016, pet. denied (mem. op.)
(in separate opinions involving two parents, appeal of termination case abated and remanded for
failure to address issue of child's Tribal heritage and give proper notice despite references in the
record to family Tribal history)

In re N.A., No. 02-13-00345-CV, 2014 WL 814195 (Tex. App.—Fort Worth, Feb. 28, 2014, no pet.)
(information in progress reports that mother reported her great-great-grandfather was a registered
Cherokee sufficient to trigger notice to tribe requirement)

Inre C.T., No. 13-12-00006-CV, 2012 WL 6738266 (Tex. App.—Corpus Christi-, Dec. 27, 2013, no
pet.) (where child's grandmother testified child was half-Indian because she is half Black Foot and
the mother is half Cheyenne, but failed to indicate whether parents or children were members or
children were eligible for membership, failure to apply ICWA was not considered error)

In re JJ.C.,, 302 S.W. 3d 896 (Tex. App.—Waco 2009, no pet.) (allegation that maternal
grandmother is member of Chippewa Indian Nation sufficient to give court "reason to believe" that
Indian child was involved)

Inre R.R., 294 S.W. 3d 213 (Tex. App.—Fort Worth 2009, no pet.) (where grandmother is enrolled
Tribal member and Tribe requested more information, notice to Tribes and Bureau of Indian Affairs
required before trial court can determine child's status as Indian child)

Inre RM.W., 188 S.W. 3d 831 (Tex. App. — Texarkana 2006, no pet.) (assertion of Indian heritage
or blood without evidence of membership or eligibility for membership in an Indian Tribe insufficient
to put court on notice of Indian child; court distinguishes Doty-Jabbaar [below], noting DFPS did not
admit child was Indian, and court made no finding that any children were Tribal members)

Doty-Jabbaar v. Dallas County Child Protective Servs., 19 S.W.3d 870 (Tex. App.—Dallas, 2000,
pet. denied) (termination reversed for failure to adhere to ICWA requirements where court
concluded "it is apparent [the agency] acknowledged the child's status as an Indian child ...” when
caseworker notified the Tribe in a prior proceeding for termination of parental rights and again in
this case but failed to apply ICWA.)

NOTICE

Inre S.J.H., 594 S.W.3d 682 (Tex. App.—El Paso 2019, no pet.) (reversed and remanded for failure
to provide notice to a potential Tribe, even as other Tribes were notified and determined ineligible)

In re A.E., No. 02-19-00173-CV, 2019 WL4784419 (Tex. App.—Fort Worth Oct. 1, 2019, pet.
denied) (mem. op.) (ICWA notice requirement must be strictly adhered to under 25 C.F.R. §
23.111(a)(2), (d))

Inre A.M., a Child, 570 S.W.3d 860 (Tex. App.—El Paso 2018, no pet.) (ICWA notice is not required
during an emergency removal)

Inre T.R., 491 S.W.3d 847 (Tex. App—San Antonio, 2016, no pet.) (ICWA notice not required where
Mother repeatedly denied Native American ancestry and great-grandmother reported no family
member was registered with the Choctaw Nation and her own membership was in a Cherokee Tribe
not recognized by Congress)
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Inre K.S., 448 S.W. 3d 521 (Tex. App.--Tyler 2014, pet. denied) (failure to strictly comply with formal
notice not basis for invalidation where tribe had actual notice, intervened, and participated in case)

Inre R.R., 294 S.W. 3d 213 (Tex. App.—Fort Worth 2009, no pet.) (strict compliance with specific
ICWA notice requirements necessary to avoid exposing a termination decree to a petition to
invalidate at some future date)

ICWA APPLICATION

Inre A.M., a Child, 570 S.W.3d 860 (Tex. App.—El Paso 2018, no pet.) (alleged defects in temporary
orders do not invalidate a final termination order when the final order complies with all ICWA
requirements, including supporting qualified expert testimony and all necessary ICWA findings)

Inre J.J.T., 544 S.W. 3d 874 (Tex. App.—El Paso, no pet.) (termination judgment reversed where
Tribal intervention denied at trial as untimely and not in writing)

Villarreal v. Villarreal, No. 04-15-00551-CV, 2016 WL 4124067 (Tex. App.—San Antonio Aug. 3,
2016, no pet.) (mem. op.) (a divorce is not a "child custody proceeding" subject to ICWA)

Inre E.G.L., 378 S.W. 3d 542 (Tex. App.— Dallas 2012, pet. denied) (ICWA does not apply to suit
by stepfather seeking adjudication of father's paternity and appointment as conservator)

B.O. v. Tex. Dep’t of Family and Protective Servs., No. 03-12-00676-CV, 2013 WL 1567452 (Tex.
App.—Austin, Apr. 12, 2013, no pet.) (mem. op.) (argument that ICWA should apply because father
is a Tribal member even though children are not members or eligible for membership in a Tribe
rejected)

Comanche Nation v. Fox, 128 S.W.3d 745 (Tex. App.—Austin 2004, no pet.) (ICWA does not apply
to proceeding to modify child conservatorship where no public or private agency is attempting to
remove a child from an Indian family)

Doty-Jabbaar v. Dallas County Child Protective Services, 19 S.W.3d 870 (Tex. App.— Dallas 2000,
pet. denied) (even if Tribe does not intervene, court must apply ICWA if Indian child involved and
"[w]hen, as here, an ICWA proceeding takes place in state court, rather than a Tribal forum, the trial
court should take great precaution to ensure the prerequisites of ICWA have been satisfied.")

BURDEN OF PROOF

In re G.C., No. 10-15-00128-CV, 2015 WL 4855888 (Tex. App.—Waco, Aug. 13, 2015, no pet.)
(mem. op) (Section 1912(f)’s requirement of a finding beyond a reasonable doubt is limited to the
finding expressly stated in Section 1912(f) and does not apply to the termination findings under the
Texas Family Code)

In re K.S., 448 S.W.3d 521 (Tex. App.— Tyler 2014 pet. denied) (there must be proof beyond a
reasonable doubt that active efforts to prevent the breakup of the Indian family were made and
proved unsuccessful)

BUT SEE
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Inre W.D.H., 43 S.W.3d 30 (Tex. App.—Houston [14th Dist.] 2001, pet. denied) (termination order
reversed, citing failure to make requisite ICWA findings and error in making findings on best interest
(“an Anglo standard”) and on statutory grounds for termination under the Texas Family Code.

PLEADINGS AND JURY CHARGE

In re G.C., No. 10-15-00128-CV, 2015 WL 4855888 (Tex. App.—Waco, Aug. 13, 2015, no pet)
(mem. op.) (concurrent application of ICWA and the Texas Family Code to proceedings involving
Indian children provides additional protection to parents of Indian children because it requires the
party seeking termination to prove state and federal grounds before the parent-child relationship
may be terminated)

Inre K.S., 448 S.W. 3d 521 (Tex. App.—Tyler 2014, pet. denied) (when ICWA applies, both ICWA
and the Texas Family Code must be satisfied; not error to submit broad form jury charge where
charge included instruction on statutory language and burden of proof under both ICWA and the
Family Code; and there must be proof beyond a reasonable doubt that "active efforts" were made
and were unsuccessful to prevent the breakup of the Indian family under 25 U.S.C. § 1912(d))

Inre W.D.H., 43 S.W.3d 30 (Tex. App.—Houston [14th Dist.] 2001, pet. denied) (termination order
reversed, citing failure to make requisite ICWA findings and error in making findings on best
interests (“an Anglo standard”) and on statutory grounds for termination under the Texas Family
Code. Father's whereabouts and status as a member of the Cheyenne-Arapaho tribe of Oklahoma
were unknown when child was removed at birth and only after reunification was in progress and
father was convicted of burglary did he advise the agency he was one-fourth Indian)

ACTIVE EFFORTS

Inre K.S., 448 S.\W.3d 521 (Tex. App.—Tyler 2014, pet. denied) (in dicta the court observes, "[b]ut
when aggravated circumstances exist and reasonable efforts for reunification are not required by
the family code, ICWA requirements must still be satisfied because they provide a higher degree of
protection than state law," an approach consistent with the generally strict interpretation of ICWA
by Texas courts)

EXPERT WITNESS

N.M. v. Tex. Dep't of Family and Protective Servs., No. 03-19-00240-CV, 2019 WL 4678420 (Tex.
App.—Austin Sept. 26, 2019, no pet.) (mem. op.) (Termination order reversed where no qualified
expert witness testified as required under ICWA)

Inre D.L.N.G., No. 05-19-00206-CV, 2019 WL 3214151 (Tex. App.—Dallas, July 17, 2019, no pet.)
(reversed and remanded trial court’s final order finding the trial court failed to comply with ICWA
requirement of a qualified expert witness before appointing the foster parents as managing
conservators.)

In re D.E.D.L., 568 S.W.3d 261 (Tex. App.—Eastland 2019, no pet.) (the trial court was able to
determine the Indian Tribe's representative met the requirements for a qualified expert witness even
though the Department did not specifically designate her and the trial court did not expressly certify her
as a qualified expert witness)
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In re S.P., No. 03-17-00698-CV, 2018 WL 1220895 (Tex. App.—Austin, Mar. 9, 2018, no pet.)
(mem. op.) (testimony of foster parent and Department caseworker failed to satisfy requirement for
evidence, including qualified expert testimony, that “the continued custody of the child by the parent
is likely to result in the serious emotional or physical damage to the child,” and necessitated remand)

Inre V.L.R., 507 S.W.3d 788 (Tex. App.— El Paso, Nov. 18, 2015, no pet.) (caseworker without
Tribal membership, recognition by Tribe of her substantial experience in the delivery of child and
family services to Indians, or knowledge of the prevailing social and cultural standards and
childrearing practices within the Tribe, was not a qualified expert)

Doty-Jabbaar v. Dallas County Child Protective Services, 19 S.W. 3d 870 (Tex. App.—Dallas 2000,
pet. denied) (without reference to the particular grounds for removal, court found social worker’s
nine and a half years of experience insufficient qualification as ICWA expert, citing the lack of
evidence of social worker’s education and familiarity with Indian culture and childrearing practices)

JURISDICTION/TRANSFER

Yavapai-Apache Tribe v. Mejia, 906 S.W.2d 152 (Tex. App.—Houston [14th Dist.] 1995) (error to
use "best interests of the child" and the children’s lack of contact with the tribe to determine good
cause to deny transfer to Tribal court; court approves use of a modified forum non conveniens
doctrine, citing location of evidence and witnesses, to assess good cause and affirm denial of
transfer, observing that “when a state court keeps a case in a concurrent setting, it is still required
to apply the relevant sections of ICWA. In other words, avoiding Tribal court jurisdiction does not
render ICWA inapplicable.”)

REMEDY FOR ICWA VIOLATION

Inre V.L.R., 507 S.W.3d 788 (Tex. App.—EI Paso2015, no pet.) (violation of ICWA requires reversal
of termination judgment)

In re G.D.P., No. 09—-14-00066—CV, 2014 WL 3387639 (Tex. App.—Beaumont 2014, no pet.)
(parties agreed to reverse termination judgment based on violation of ICWA)

In the Interest of P.J.B., No. 10-12-00286-CV, 2013 WL 128667 (Tex. App.—Waco Mar. 28, 2013,
no pet.) (no violation where appeal abated and trial court found ICWA did not apply)

Inre J.J.C., 302 S.W. 3d 896 (Tex. App.—Waco 2009, no pet.) (trial court's failure to follow ICWA
can be raised for the first time on appeal; appeal abated pending trial court determination of Indian
child status; disp. on merits, 2010 WL 1380123 (Tex. App.--Waco, Apr. 7, 2010, no pet.) (mem. op.)
(termination reversed and remanded based on determination that children were Indian children)

Doty-Jabbaar v. Dallas County Child Protective Services, 19 S.W. 3d 870 (Tex. App.—Dallas 2000,
pet. denied) (termination judgment reversed for failure to adhere to ICWA requirements)

STANDARD OF REVIEW

Inre V.L.R., 507 S.W.3d 788, (Tex. App.—EIl Paso 2015, no pet.) (where burden of proof is beyond
a reasonable doubt in ICWA termination case, the Jackson v. Virginia standard requires review of
evidence in the light most favorable to the verdict to determine whether any rational trier of fact
could have found 25 U.S.C. § 1912(d) and (f) were satisfied beyond a reasonable doubt)
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4. Other State Courts

INDIAN CHILD STATUS

In the interest of N.S., 837 N.W. 2d 680 (lowa Ct. App. 2013) (where all three Ute Tribes notified,
two confirmed child was not a member and the third provided sufficient evidence for the court to
conclude child was not a member, trial court properly concluded that ICWA did not apply)

In re Jack, 122 Cal. Rptr.3d 6 (Cal. Ct. App. 2011) (father and children's lack of tribal enroliment
does not determine Indian child status; differences in Tribal membership criteria and enroliment
procedures mean that whether a child is an Indian child depends on "the singular facts of each
case")

In re B.R., 97 Cal. Rptr. 3d 890 (Ca. Ct. App. 2009) (where children's biological father had been
adopted by Apache parent, error to allow tribe to determine Indian child status)

In re E.H., 46 Cal. Rptr.3d 787 (Cal. Ct. App. 2006) (mother’s failure to repond to trial court’s
repeated exhortations that she disclose Indian heritage or to challenge social worker’s report stating
ICWA did not apply prompts court to observe “this is the most cynical and specious ICWA claim we
have encountered.” It is also worth noting that even on appeal, the mother did not assert that the
children were subject to ICWA, but merely that the case should be reversed because the state
agency and the court had made insufficient inquiries about whether ICWA applied to these children)

In re Gerardo A., 14 Cal. Rptr. 3d 798 (Cal. Ct. App. 2004) (error to find ICWA did not apply where
child welfare department failed to share additional Indian heritage information with all proper Tribes.
Without available Indian family history information, neither the Tribe nor the Bureau of Indian Affairs
can investigate and determine if child is an “Indian child”)

In re O.K., 130 Cal. Rptr. 2d 276 (Cal. Ct. App. 2003) (no reason to believe child is an Indian child
where the only evidence is paternal grandmother's vague and speculative statement that child’'s
father “may have Indian in him.”)

EXPERT WITNESS QUALIFICATIONS

Oliver N. v. State, 2019 WL 2896647 (Alaska 2019) (Based on the court’s findings in Eva H. [below]
and reviewing two separate appeals in a consolidated opinion, an expert witness was qualified to
speak to Tribal social cultural standards but lacked the ability to testify to the risk of harm and did
not qualify as an expert witness for the purposes of ICWA; similiarly, an expert in ICWA compliance
was not qualfiied to testify to the risk of harm)

Eva H. v. State, 436 P.3d 1050 (Alaska 2019) (evidence was unsufficient to qualify an attorney, who
had previously served as a guardian ad litem, as an expert witness for the purposes of ICWA; the
court based its reasoning on a plain reading of 25 C.F.R. § 23.122(a) which requires an expert
witness be qualified to to testify to the risk of harm in every case but the ability to testify to prevailing
social and cultural standards isn not essential in every case)

Matter of .LW., 419 P.3d 362 (Okla. Civ. App. 2017) (Tribal social services director who is an elder
in theTribe and licensed as a social worker witness is not disqualified as expert witness under ICWA
because he was not the primary caseworker on the case; however, an expert’s equivocal testimony
that fails to support the required finding does not satisfy the burden)
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Bob S. v. State, 400 P.3d 99 (Alaska 2017) (proof that parent’s continued custody likely to result in
serious damage to the child may be established with the testimony of one or more experts or by
aggregating testimony of lay and expert witnesses)

In re L.M.B., 54 Kan. App.2d 285 (Kan. Ct. App. 2017) (despite lack of experience in the direct
delivery of child and family services, tribal doctor who is a member of the same Tribe as the children,
with a PhD in Native American history, who is professor of indigenous American Indian studies and
has taught the Indian Child Welfare Act is a qualified expert)

Caitlyn E. v. State, 399 P.3d 646 (Alaska 2017) (Tribal woman with Tribal social work experience
who testified that members of Yupik Tribes “don't raise our children being verbally abusive” is a
qualified expert)

Inre K.S.D., 904 N.W. 2d 479 (North Dakota 2017) (despite testimony from agency experts qualified
in child deprivation and welfare, termination reversed and case remanded in the absence of
testimony from qualified expert that continued custody by parent or Indian custodian is likely to
result in serious emotional or physical damage to the child)

Inre D.B., 414 P. 3d 46 (Colo. Ct. App. 2017) (ICWA expert not required to specifically state that
continued custody of the Indian child by the parent will likely result in serious physical or emotional
harm to the child; rather, expert’s testimony must be a part of the evidence that support the court’s
finding to this effect)

In re Diana P., 355 P.3d 541 (Alaska, Sept. 1, 2015) (where the basis for termination of parental
rights is "culturally neutral," expert testimony combined with lay testimony can be sufficient to
establish "serious emotional or physical damage.")

In re Shane, 842 N.W.2d 140 (Neb. Ct. App. 2013) (licensed mental health practitioner and certified
professional counselor whose practice serving abused or neglected children and those with
behavioral problems includes Indian children, and who has experience working with Indian youth at
a youth shelter and at a high school program, qualifies as expert witness)

Brenda O. v. Arizona Dep't of Economic Security, 244 P.3d 574 (Ariz. Ct. App. 2010) (mental health
professional qualified as expert witness, without extensive knowledge of prevailing social and
cultural standards and childrearing practices of the Navajo where "there was no evidence at trial
that Navajo culture or mores are relevant to the effect Brenda's demonstrated alcohol problem has
on her children.")

Marcia V. v. Alaska, Office of Children's Services, 201 P.3d 496 (Alaska 2009) (legislative history
suggests "expertise beyond the normal social worker qualifications" or "substantial education in the
area of his or her specialty" are necessary but"[w]hen the basis for termination is unrelated to Native
culture and society and when any lack of familiarity with cultural mores will not influence the
termination decision or implicate cultural bias in the termination proceeding, the qualifications of an
expert testifying under 25 U.S.C. § 1912(f) need not include familiarity with Native culture.")

JURISDICTION/TRANSFER

In re Tavian B., 874 N.W.2d 456 (Nebraska 2016) (advanced stage of the proceedings not a valid
basis for finding good cause to deny motion to transfer jurisdiction to a Tribal court, based on
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Guidelines. Notably, the later enacted 25 C.F.R. § 23.118(c)(1) only prohibits consideration of this
factor if the ICWA notice was given at an advanced state of the proceedings)

In re Jayden D., 842 N.W. 2d 199 (Neb. Ct. App. 2014) (no good cause to deny transfer to Tribal
court where no evidence introduced regarding the current location of parent and children, the
identity and location of witnesses, location of the tribal court, or the ease with which evidence might
be presented in the Tribal court)

Navajo Nation v. Norris, 331 F.3d 1041 (9th Cir. 2003) (denial of Tribe’s challenge to adoption of
Indian child based on state court’s lack of jurisdiction affirmed, because Indian parents were not
domiciliaries of the reservation at the time of the child’s birth and as such, state court had concurrent
jurisdiction)

PLACEMENT PREFERENCES

In re R.H., 228 Cal.Rptr.3d 747 (Cal. Ct. App 2018) (good cause to deviate from the placement
preferences established where mother obstructed efforts to place with maternal family, Tribe failed
to respond to repeated messages from the agency, child never had any contact with the Tribe, and
was bonded to prospective adoptive parents)

Inre D.L., 298 P.3d 1203 (Ok. Civ. App. 2013) (Tribal family failed to show good cause to deviate
from the mandatory placement preferences, which give first preference to extended family, whether
or not family is associated with a Tribe)

In re Enrique P., 709 N.W.2d 676 (Neb. Ct. App. 2012) (in the absence of evidence showing good
cause to deviate from placement preferences, court order to cease search for relative placements
reversed)

Navajo Nation v. Arizona Dep't of Economic Security, Z., 284 P.3d 29 (Ariz. Ct. App. 2012) (good
cause to deviate from placement preferences where infant placed in foster home at one month of
age, removal would create severe distress, and family agreed to expose child to Tribal culture;
original placement was with extended family of alleged father later excluded as father)

ACTIVE EFFORTS

Damon W., 2018 WL 1357357, No. S-16739 (Alaska 2018) (agency’s efforts over the entire case,
showing efforts beyond developing case plan and leaving parent to complete it on his own, satisfy
“active efforts”)

ACTIVE EFFORTS TO REUNIFY

Inre L.M.B., 54 Kan. App.2d 285 (Kan. Ct. App. 2017) ( “active efforts” does not require “absolutely
every effort;” a narrow focus on what the caseworker failed to do ignores the other ways that the
provider engaged in active efforts)

State ex rel. Children, Youth & Families Dep’t v. Yodell B., 367 P.3d 881 (N.M. Ct. App., December
21, 2015) (no active efforts found where the Department created a service plan and referred the
father to a parenting class but otherwise took a passive role and shouldered father with burden of
locating and obtaining services and ensuring providers communicated with Department)
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In re D.A., 305 P.3d 824 (Mont. 2013) (attempting to work around parent's incarceration,
supervision, and chemical dependency problems, "[tlhe Department's active efforts matched the
Department's words in its desire to facilitate reunification.")

In re D.S., 806 N.W.2d 458 (lowa Ct. App. 2011) (responding to Tribe's statement that parents
should be allowed up to five years additional time to reunify, court found active efforts to reunify
were made, explaining "[w]hile ICWA focuses on preserving Indian culture, it does not do so at the
expense of a child's right to security and stability.")

In re J.S.B.,, 691 N.W.2d 611 (S.D. 2005) ("we do not think Congress intended that ASFA's
"aggravated circumstances" should undo the State's burden of providing 'active efforts' under
ICWA.")

N.A. v. State, 19 P.3d 597 (Alaska 2001) (citing long list of efforts by child welfare agency as well
as Dept. of Corrections to address parent’s substance abuse and reunify family, court concludes
state’s effort were not only active, but exemplary)

In re Leticia V., 97 Cal. Rptr.2d 303 (Cal. Ct. App. 2000) (active efforts does not require duplicative
reunification services or the performance of idle acts; where parent failed to respond to substantial
but unsuccessful efforts to address drug problem in one child’s case, repeating those efforts for the
same parent in another child’s case is not required)

REMEDY FOR ICWA VIOLATION

In re S.E., 158 Cal. Rptr. 3d 497 (Cal. Ct. App. 2013) (failure to investigate child's Indian heritage
and provide information to the tribe requires reversal of guardianship order and remand)

In re Adoption of Erin G, 140 P.3d 886 (Alaska 2006), 127 S.Ct. 591 (2006, cert. denied) (ICWA
contains no statute of limitations for a petition to invalidate and contains no explicit congressional
intent to impose time limits on petitions to invalidate, however the court upheld the application of a
state law limiting challenge of adoption decree not based on fraud or duress to one year)

M.Resources

Bureau of Indian Affairs, Quick Reference Sheet for State Court Personnel®?

National Council of Juvenile and Family Court Judges (NCJFCJ), Indian Child Welfare Act Judicial

Benchbook?

2021 Texas Indian Child Welfare Act Summit Webcast®®
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THE INTERSTATE COMPACT ON THE PLACEMENT OF
CHILDREN (ICPC)

The ICPC is a model contract that was drafted in 1960 and is legally binding on all states that adopt it.
Texas adopted the ICPC in 1995 and it is codified in Tex. Fam. Code § 162.102. The purpose of the
ICPC is to ensure that children placed out of their home state receive the same protections and services
that would be provided if they remained in their home state.

To see any specific ICPC regulations mentioned throughout this chapter, see the ICPC Regulations.®
See further, CPS ICPC policy in the CPS Policy Handbook § 9000.8"

Some recent efforts to improve the Texas ICPC process include:

The overall processing of expedited home study requests;

Regional ICPC coordinators have been tasked to assist Texas caseworkers with the ICPC
process;

Texas ICPC/State office and Regional ICPC coordinators are promoting on-line, easily
accessible ICPC training;

Texas ICPC/State Office created a spreadsheet to use jointly with the ICPC regional
coordinators to routinely track and check for the status of outgoing home study requests and
DFPS is tracking the timeliness of outgoing requests; and

Implementation of a National Electronic Interstate Compact Enterprise (NEICE) system for
quickly and securely exchanging ICPC data and documents electronically between states to
expedite completion of ICPC and placement of the child.

DFPS is tracking the timeliness of outgoing requests.

A. Purpose of the ICPC

The purpose of the ICPC is to protect the child and the party states in the interstate placement of
children so that:

The child is placed in a suitable environment;

The receiving state has the opportunity to assess that the proposed placement is not contrary
to the interests of the child and that its applicable laws and policies have been followed before
it approves the placement;

The sending state obtains enough information to evaluate the proposed placement;
The care of the child is promoted through appropriate jurisdictional arrangements; and

The sending agency or individual guarantees the child legal and financial protection.
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B. ICPC Applicability

Generally, it applies to any interstate placement of a child over whom the court has jurisdiction.

1.

ICPC Applies to the Following:

Placements that are preliminary to an adoption whether public or private adoption;

Placements in a licensed or approved foster home, including related and unrelated
caregivers;

Placements with relatives when a parent or relative is not making the placement (i.e., the
parent does not have legal custody/right to make the placement); and

Placements in group homes or residential placement, including accused or adjudicated
delinquents placed in institutions in other states.

The ICPC Does Not Apply to the Following:

Birth parents placing with a non-custodial birth parent, or a relative as long as no court has
assumed jurisdiction of the child to be placed;

Relatives placing with birth parents or another relative as long as no court has assumed
jurisdiction of the child to be placed;

A Court with jurisdiction that transfers the child to an out of state parent;

o note that the receiving state has no responsibility for supervision or monitoring a
placement made under these circumstances

Placements into schools where the primary purpose for the placement is educational;
Placements into medical and mental facilities;

Tribal Placements (See the Indian Child Welfare Act section within this chapter); and

Visits, as long as the visit meets the definition under the ICPC Section 1.D.3 (See also Visits
vs. Placement section within this chapter).
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Special Issue: Placement of a Child with an Out of State Parent

o State Courts throughout the nation have reached different conclusions on whether ICPC procedures
apply when courts place a child with an out of state biological parent. Until 2017, Texas Courts had
followed the Association of Administers of the Interstate Compact on the Placement of Children
(AAICPC) Regulations that state ICPC procedures do apply to placement with parents in certain
circumstances, but no Texas court had addressed the issue directly.

e In March 2016, DFPS updated its policy related to placing children with an out-of-state parent.
DFPS will not initiate an ICPC home study request on a non-offending, non-custodial parent residing
in another state, unless it is ordered to do so by the court with jurisdiction over the SAPCR. The
new policy related to out of state placements with non-offending parents is found in the CPS Policy
Handbook § 9300.

e In May 2017, the Fourth Court of Appeals ruled that despite Texas’s adoption of Association of
Administers of the Interstate Compact on the Placement of Children (AAICPC) Regulations, the
plain unambiguous wording of ICPC Article Ill excluded biological parents as placements subject to
ICPC procedures. The court ruled the compact does not apply to interstate placement of children
with their natural parent and therefore the determination whether to place the child with the out of
state parent is left to the court’s discretion. In the Interest of C.R.-A.A., 521 S.W.3d 893 (Tex. App.—
San Antonio 2017).

C. Jurisdiction vs. Process

When a case comes before a juvenile or family court, the issue of jurisdiction will always precede the
question of whether the ICPC applies. Thus, the Uniform Child Custody Jurisdiction and Enforcement
Act (UCCJEA), its predecessor, the Uniform Child Custody Jurisdiction Act (UCCJA), and the Parental
Kidnapping Prevention Act (PKPA) must be considered to determine whether the court and child welfare
agency have continuing jurisdiction over child custody, which is precedent to the question of authority
to place a child out-of-state. The J.D.S. v. Franks case differentiates between the jurisdictional
components of the UCCJA and the purview of the ICPC. J.D.S. v. Franks, 893 P.2d 732 (Ariz. 1995).
In Franks, the Supreme Court of Arizona explained that the compliance with the ICPC is not a
prerequisite for exercising jurisdiction because the ICPC merely establishes a procedure to follow when
a placement is made. Thus, the validity of a court’s exercise of jurisdiction depends on the UCCJA (or
UCCJEA) and PKPA. Franks spells out that the ICPC governs procedure, whereas the UCCJA (or
UCCJEA) and PKPA govern jurisdiction. Likewise, in White v. Adoption of Baby Boy D., the Supreme
Court of Oklahoma held that the ICPC does not negate subject matter jurisdiction. White v. Adoption of
Baby Boy D., 2000 OK 44, 10 P.3d 212 (Okla. 2000).

D. Court Leadership

The National Council of Juvenile and Family Court Judges recommends close judicial monitoring to
ensure the case is moving according to the ICPC timeframes. Special hearings may be required to
ensure that certain activities are completed in a timely manner. Lack of understanding of the ICPC and
its requirements is often cited as a problem that causes delays in an ICPC placement. Other delays are
built into the ICPC process itself.
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Special Issue: Many receiving states routinely deny home studies, especially on non-custodial parents,
and there is no appeal process — a highly criticized flaw in the ICPC. Judges should consider directly
contacting the judge in the receiving jurisdiction to ask for assistance in completing the ICPC process
in the receiving state and with home studies that are stalled or denied without sufficient explanation
and no recourse for reconsideration.

E. Expedited Placement Request

Under certain conditions, a court may request an expedited placement review. Cases involving a child
who is under the jurisdiction of a court are eligible, if at least one of the following criteria is met:

o There is unexpected dependency due to a sudden or recent incarceration, incapacitation or
death of a parent or guardian. Incapacitation means a parent or guardian is unable to care for a
child due to a medical, mental or physical condition of a parent or guardian;

e The child sought to be placed is four years of age or younger, and can include older siblings
sought to be placed with the same proposed placement resource;

e The court finds that any child in the sibling group sought to be placed has a substantial
relationship with the proposed placement resource. Substantial relationship means the
proposed placement has a familial or mentoring role with the child, has spent more than cursory
time with the child, and has established more than a minimal bond with the child; or

e The child is currently in an emergency placement.
Expedited placement option is not available where:

e The child has already been placed in the receiving state in violation of the ICPC, unless a visit
has been approved in writing by the receiving state Compact Administrator and a subsequent
order entered by the sending state court authorizing the visit with a fixed return date in
accordance with ICPC Requlation 9; or

e The intention of the sending state is to place the child for licensed or approved foster care or
adoption.

Expedited placement, like the ICPC, does not apply at all when:
e The court places the child with a parent.

It is not within a judge’s discretion to make all orders expedited. The situation must fit those criteria
outlined in ICPC Regulation 7 for priority placement to be available; it is not a matter of discretion for
judges. &
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F. Visits vs. Placement

Although some judges feel that it is within their discretion to grant “extended visits,” these may actually
be deemed an illegal placement with significant consequences. ICPC Regulation 9 defines a “visit,”
which is distinguished from a placement on the basis of purpose, duration, and the intention of the
person or agency with responsibility for planning for the child as to the child’s place of abode. For
example, if the purpose of a visit is to provide the child with a social or cultural experience of short
duration, such as a camp stay or visit with a friend or relative, and is less than 30 days, it will be
presumed to be a visit. A stay of more than 30 days, but not longer than the duration of a school vacation
period, can also be considered a visit. A stay that does not have a terminal date will be considered a
proposed placement. Once a home study or supervision request has been made by the sending
agency, there is a rebuttable presumption that the intent of any stay in the receiving state that exceeds
30 days is for placement and not simply a visit.

G.ICPC and Victims of Domestic Sex Trafficking

The ICPC may be implicated in trying to place victims in the few facilities that can provide the extensive
services needed for trafficking survivors. As the needs of this population can be complex, only a limited
number of residential institutions can provide this high level of care. Services for victims often require
multi-systemic and long-term care, and the cost of housing a child in a residential facility can be
expensive. Additionally, the operation of residential facilities is legally and practically complicated, and
unfeasible for many counties. Thus, child sex trafficking victims may not have a variety of placements
which fit their needs, forcing placing agencies to look outside the home state. There are various
organizations that also recommend victims be removed from the original geographic area of exploitation
during restorative services. There are only a handful of facilities throughout the country that specifically
provide placement and services for trafficking victims.

H. The Indian Child Welfare Act and the ICPC

Because the ICPC is a compact adopted by states as state law, the federal ICWA law preempts
conflicting state law. Thus, the ICPC does not apply to interstate placements of an Indian child if the
placement is being made within an Indian reservation unless:

e The tribal government requests ICPC services;
e The tribe has adopted the ICPC; or
e The tribe has an existing Title IV-E agreement with the state requiring ICPC compliance.

If an Indian child is being placed interstate but not within a reservation, the ICPC applies to that
placement. However, the placement requirements of ICWA preempt any ICPC requirements that
interfere with or impede the implementation of the placement required by ICWA. See the Bench Book
chapter entitled Indian Child Welfare Act for information about placement preferences and requirements
when ICWA is involved.
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|. Additional Resources

American Public Human Services Association (APHSA) website for ICPC Regqulations and additional
information®

National Council of Juvenile and Family Court Judges, ICPC: A Manual and Instructional Guide for
Juvenile and Family Court Judges®’

Vivek Sankaran, Foster Kids in Limbo: The Effects of the Interstate Compact on the Placement of
Children on the Permanency of Children in Foster Care (2014)%

Child Welfare Information Gateway, Legal and Court Issues Regarding Interjurisdictional Placements®?

Leading Cases:

In the Interest of C.R.-A.A., 521 S.W.3d 893 (Tex. App.--San Antonio 2017) established that the ICPC
does not apply to an interstate child placement with that child’s natural parent. The court held that the
ICPC does not apply to placement with a child’s non-offending parent in another state. Article Il of the
ICPC prohibits a state from sending to another state “any child for placement in foster care or as a
preliminary to adoption.” The court held that a biological parent is excluded from Article Ill, by both the
plain, ordinary, unambiguous meaning of the term and an analysis of the ICPS’s legislative history that
indicates the drafters did not intend for it to apply to natural parents. Furthermore, the court reasoned
that even Texas’s adoption of the Association of Administers of the Interstate Compact on the
Placement of Children (AAICPC) Regulations that state ICPC procedures do apply to placement with
parents in certain circumstances cannot override the plain meaning of Article Ill. The court concluded
that it is inappropriate to resort to rules of construction or extrinsic aids when there is no ambiguity in
the language and that when Texas adopted the AAICPC, it did so within the limits of state law which
specify that rules or regulations that contravene statutory language or impose additional, excessive, or
contrary burdens on the statutory provision are invalid.

Rejecting the argument of prospective adoptive parents, residents of Colorado, with whom a child had
been placed by the child's Texas managing conservator, that the Colorado court where the petition for
adoption was pending had jurisdiction over the child, a Texas Court of Appeals in Unger v. Baker, 01-
89-00803-CV (Tex. App. Houston 1st Dist. Aug. 18, 1989)(unpublished), held that under Article V(a) of
the ICPC, the managing conservator, as the sending agency, retained jurisdiction over the child
because the child had not yet been adopted. Therefore, the child was subject to the jurisdiction of the
Texas trial court in which the managing conservator had filed a motion to remove the child from the
temporary placement with the prospective adoptive parents and overruled the prospective adoptive
parents' motion for leave to file mandamus seeking rescission of the Texas trial court's order overruling
their special appearance to contest the Texas court's jurisdiction.
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INTERVENTIONS IN CPS CASES

In CPS cases, legal interventions raise a number of issues. This chapter addresses:

e Standing requirements for non-parties to intervene in CPS legal cases and in cases with other
stages of CPS involvement;

e Considerations in responding to interventions filed; and

e Special issues when addressing an intervention in a CPS case.

A. Standing

There are two avenues for a non-parent party to establish standing in a SAPCR:

e Standing to file an original suit

e Standing to intervene in a pending suit

1. Standing to File Original Suit

Tex. Fam. Code § 102.003 provides that an original suit may be filed at any time by:

A parent of the child;
The child through a representative authorized by the court;

A custodian or person having the right of visitation with or access to the child appointed by
an order of a court of another state or country;

A guardian of the person or of the estate of the child;
The Department of Family and Protective Services;
A licensed child placing agency;

A man alleging himself to be the father of a child filing in accordance with Tex. Fam. Code
Chapter 160, subject to the limitations of that chapter, but not otherwise;

A person other than a foster parent, who has had actual care, control, and possession of the
child for at least six months ending not more than 90 days preceding the date of the filing of
the petition;

A person designated as the managing conservator in a revoked or unrevoked affidavit of
relinquishment under Tex. Fam. Code Chapter 161 or to whom consent to adoption has
been given in writing under Tex. Fam. Code Chapter 162;

A person with whom the child and the child’s guardian, managing conservator, or parent
have resided for at least six months ending not more than 90 days preceding the date of the
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filing of the petition if the child’s guardian, managing conservator, or parent is deceased at
the time of the filing of the petition;

e A person who is the foster parent of a child placed by the Department of Family and
Protective Services in the person’s home for at least 12 months ending not more than 90
days preceding the date of the filing of the petition;

o A person who is a relative of the child within the 3rd degree of consanguinity, as determined
by Tex. Gov't Code Chapter 573, if the child’s parents are deceased at the time of the filing
of the petition; or

e A person who has been named as a prospective adoptive parent of a child by a pregnant
woman or the parent of the child, in a verified written statement to confer standing executed
under Tex. Fam. Code § 102.0035, regardless of whether the child has been born. Tex.
Fam. Code § 102.003(a).

In computing the time necessary for standing under Tex. Fam. Code § 102.003(a)(9), (a)(11) and
(a)(12), the court may not require that the time be continuous and uninterrupted but shall consider
the child’s principal residence during the relevant time preceding the date of commencement of the
suit. Tex. Fam. Code § 102.003(b).

Notwithstanding the time requirements of Tex. Fam. Code § 102.003(a)(12), a person who is the
foster parent of a child may file a suit to adopt a child for whom the person is providing foster care
at any time after the person has been approved to adopt the child. The standing to file suit under
Tex. Fam. Code § 102.003(a)(12) applies only to the adoption of a child who is eligible to be
adopted. Tex. Fam. Code § 102.003(c).

2. Actual Care, Control, and Possession

Tex. Fam. Code § 102.003(a)(9) provides standing to a person, other than a foster parent, who has
had actual care, control, and possession of the child for at least six months ending not more than
90 days preceding the date of the filing of the petition.

a. Time-Specific in Applicability

¢ No standing when child in home for only five and a half months at time of filing (/n the
Interest of E.C., No. 02-13-00413-CV Tex. App. LEXIS 10199 (Tex. App. — Fort Worth
[2nd District] September 11, 2014)).

¢ No standing when child in home for only three months at time of filing (/n the Interest of
C.M.J., No. 02-12-00036-CV (Tex. App. — Fort Worth, December 2012, no pet.)).

b. Elements of “Actual Care, Control, and Possession.” Under Jasek v. Texas Department
of Family and Protective Services, the court looked to the composite elements of the care,
control, and possession in reaching its decision, considering:

e The individual asserting standing under Tex. Fam. Code § 102.003(a)(9) will have:
1. Lived in a home where the child consistently and frequently stayed overnight;

2. Financially supported the child;
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3. Participated in the child’s education; and
4. Fed, clothed, and provided health care to the child.

e “Actual control” does not require the authority to make legal decisions for the child (Jasek
v. Texas Department of Family and Protective Services, 348 S.W.3d 523 (Tex. App. —
Austin 2011, no pet.)).

c. A non-parent's "actual care, control, and possession” of a child does not need to be

exclusive to have standing under Tex. Fam. Code § 102.003(a)(9). /n the Interest of H.S.,
550 S.W.3d 151 (Tex. 2018).

3. Standing to Request Termination and Adoption

An original suit requesting only an adoption or for termination of the parent-child relationship joined
with a petition for adoption may be filed by:

A stepparent of the child;

An adult who, as the result of a placement for adoption, has had actual possession and
control of the child at any time during the 30-day period preceding the filing of the petition;

An adult who has had actual possession and control of the child for not less than two months
during the three-month period preceding the filing of the petition;

An adult who has adopted, or is the foster parent of and has petitioned to adopt, a sibling of
the child; or

Another adult whom the court determines to have had substantial past contact with the child
sufficient to warrant standing to do so. Tex. Fam. Code § 102.005.

4. Standing for a Grandparent or Other Person

In addition to the general standing to file suit provided by Tex. Fam. Code § 102.003, a grandparent,
or other relative of the child related within the third degree of consanguinity, may file an original suit
requesting managing conservatorship if there is satisfactory proof that:

The order requested is necessary because the child’s present circumstances would
significantly impair the child’s physical health or emotional development; or

Both parents, the surviving parent, or the managing conservator or custodian either filed the
petition or consented to the suit. Tex. Fam. Code § 102.004(a).

a. Relatives and degrees of consanguinity:
o a parent or child (relatives of the first degree)
o a brother, sister, grandparent, or grandchild (relatives of the second degree)
o a great-grandparent, great-grandchild, aunt who is a sister of a parent of the child, an

uncle who is the brother of a parent of the child, a nephew who is the child of a brother
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or sister of the child, or a niece who is a child of a brother or sister of the child (relatives
of the third degree). Tex. Gov't Code § 573.023(c).

b. Limits on Tex. Fam. Code § 102.004(a) Standing

O

step-grandfather excluded (/In the Interest of E.C., No. 02-13-00413-CV Tex. App.
LEXIS 10199 (Tex. App. — Fort Worth [2nd District] September 11, 2014))

step-uncle excluded (In re A.M.S., 277 S.W.3d 92 (Tex. App. — Texarkana 2009, no
pet.))

great-aunt or great-uncle excluded (/n re N.L.D., 412 S.\W.3d 810 (Tex. App. —
Texarkana 2013, no pet.))

¢. Proving Significant Impairment pursuant to Tex. Fam. Code § 102.004(a)

O

significant impairment of child’s physical health and emotional development found
with evidence of parental drug use and criminal convictions and incarceration. (In re
K.D.H., 426 S.W.3d 879 (Tex. App. — Houston [14th Dist.] April 3, 2014, no pet.))

significant impairment of child’s physical health and emotional well-being found with
evidence of physical and emotional abuse of the child even if the last alleged incident
occurred months before the filing of the petition when the parent’s ideas regarding
discipline had not changed during the period and the parent had not received any
counseling or other services during that time to mitigate the risk of continued abuse.
In re McDaniel, 408 S.W.3d 389 (Tex. App. — Houston [1st Dist.] 2011)

significant impairment of emotional development found where a parent fails to send
their child to school on a regular basis and fails to provide necessary therapeutic
interventions for a child with poor school performance and behavioral issues.
Maudlin v. Clements, 428 S.W.3d 247 (Tex. App. — Houston 2014)

d. Applicability and Implications of Tex. Fam. Code § 102.004(a) in CPS Cases

O

avenue for grandparents and other relatives within the requisite degree of
consanguinity to file for custody of a child in an investigation or Family Based Safety
Services stage of a CPS case

an original action for conservatorship under Tex. Fam. Code § 102.004(a) does not
have the rehabilitative and service requirements of a CPS case or the same strict
timelines

B. Standing to Intervene in a Pending Suit

An original suit requesting possessory conservatorship may not be filed by a grandparent or other
person. However, the court may grant a grandparent or other person deemed to have had substantial
past contact with the child leave to intervene in a pending suit filed by a person authorized to do so
under this subchapter if there is satisfactory proof to the court that the appointment of a parent as a
sole managing conservator or both parents as joint managing conservators would significantly impair
the child’s physical health or emotional development. Tex. Fam. Code § 102.004(b).
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1. Applicable to Pending SAPCRs

e A grandparent or other person can only utilize Tex. Fam. Code § 102.004(b) in SAPCRs
that have not yet resulted in a final order.

¢ Inthe context of CPS cases, the SAPCR is no longer pending once DFPS is appointed PMC
of the child.

2. Pleading Requirements

o The grandparent or other person must establish that they have had substantial past contact
with the child; and

e The grandparent or other person must present satisfactory proof to the court that the
appointment of the parent or parents as sole or joint managing conservators would
significantly impair the child’s physical health and emotional development. Tex. Fam. Code
§ 102.004(b).

3. Case Law related to Substantial Past Contact

Courts have applied the standard definition of “substantial” from the Random House Dictionary as
“of ample or considerable amount, quantity, size, etc.” and have evaluated the amount of actual
contact and not the difficulties of the intervening party maintaining contact. (In re C.M.C., 192
S.W.3d 866 (Tex. App. — Texarkana 2006, no pet.))

“Substantial past contact” has been found to involve more than seeing a child regularly during his
or her life. Substantial past contact has been shown by parties who have “frequently cared for the
children, lived nearby, and spent a great deal of time with the family.” (Blackwell v. Humble, 241
S.W.3d 707 (Tex. App. — Austin 2007, no pet.))

Relatives who have cared for a child for as few as 7 weeks have been found to have substantial
past contact. The Court’s analysis focused on the caretaker’s daily supervision of the child during
that time and found the intervening party to have established substantial past contact in undertaking
the daily functions of legal custody during that time. (/In re A.L.W., No. 02-11-00480-CV (Tex. App.
— Fort Worth Nov. 8, 2012, pet. denied)(mem. op.)).

In a case of first impression, the Dallas Court of Appeals has held that grandparents, as opposed
“other persons,” are not required to establish substantial past contact under Tex. Fam. Code §
102.004(b). See In re Nelke, 537 S.W. 3d 917, 922-23 (Tex. App — Dallas 2019, no pet h.).

Special Issue: The determination of whether substantial past contact exists is a fact-intensive inquiry.
The determination is not statutorily defined and case law does not establish a clear factual framework
for judges to make the determination. Deference is usually given to the trial court’s assessment.

4. Evidence that Appointment of Parent(s) as Managing Conservator Would Significantly
Impair the Child’s Physical Health and Emotional Development
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A person with substantial past contact with a child will be unable to show evidence that the
appointment of a parent as the managing conservator would cause significant impairment when
facts show only speculation of potential harm if the parent is appointed conservator. (In re S.M.D.,
329 S.W.3d 8 (Tex. App. — San Antonio, 2010, pet. dismissed))

5. “Significant Impairment” During Reunification Phase of a CPS Case

Alleged father who had independently raised the child for two and a half years submitted to paternity
testing and was dismissed as a party to the case after genetic testing ruled him out as the father.
He intervened alleging substantial past contact. He was denied leave to intervene because he failed
to show that the appointment of the mother as sole managing conservator would significantly impair
the child’s physical health and emotional development. Testimony offered by the Department at
multiple hearings had shown that she had complied with all court orders and service plan
requirements, that the child had already been placed with her and that the Department was
recommending dismissal of the case. The Court of Appeals found no abuse of discretion in the trial
court’s refusal to grant leave to intervene. (L.J. v. Texas Department of Family & Protective
Services, No. 03-11-00435-CV (Tex. App. — Austin, August 1, 2012, pet. denied) (mem. op.))

. Foster Parent Interventions

1. General Standing Provision: Tex. Fam. Code § 102.003 (a)(12)

An original suit may be filed at any time by a person who is the foster parent of a child placed by
the Department of Family and Protective Services in the person’s home for at least 12 months
ending not more than 90 days preceding the date of the filing of the petition. Tex. Fam. Code §
102.003(A)(12).

2. Foster Parent Intervention Limited

Tex. Fam. Code § 102.004(b) allows persons with substantial past contact with a child leave to
intervene in a pending suit if they can provide satisfactory proof to the court that the appointment of
a parent as Sole Managing Conservator or both parents as Joint Managing Conservators would
significantly impair the child’s physical health or emotional development. However, a foster parent
may only be granted leave to intervene under Tex. Fam. Code § 102.004(b) if the foster parent
would have standing to file an original suit as provided by Tex. Fam. Code § 102.003(a)(12). Tex.
Fam. Code § 102.004(b-1).

. Limitations on Standing
1. Limitations on Standing

Except as provided by Tex. Fam. Code § 102.006(b) and (c), if the parent-child relationship between
the child and every living parent of the child has been terminated, an original suit may not be filed

by:
o A former parent whose parent-child relationship has been terminated by court order;

e The father of the child; or
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e A family member or relative by blood, adoption, or marriage of either a former parent whose
parent-child relationship has been terminated or the father of the child. Tex. Fam. Code §
102.006(a).

The limitations on filing suit imposed by Tex. Fam. Code § 102.006 do not apply to a person who:

e Has a continuing right to possession of or access to the child under an existing court order;
or

e Has the consent of the child’s managing conservator, guardian, or legal custodian to bring
the suit. Tex. Fam. Code § 102.006(b).

The limitations on filing suit imposed by Tex. Fam. Code § 102.006 do not apply to an adult sibling
of the child, a grandparent of the child, an aunt who is the sister of a parent of the child, or an uncle
who is the brother of a parent of the child if the adult sibling, grandparent, aunt, or uncle files an
original suit or a suit for modification requesting managing conservatorship of the child not later than
the 90th day after the date the parent-child relationship between the child and the parent is
terminated. Tex. Fam. Code § 102.006(c).

Immediately after a court renders an order terminating the parent-child relationship in a suit filed by
DFPS, DFPS must notify relatives who have been identified under Tex. Fam. Code § 262.1095 that
the parent-child relationship has been terminated and they have 90 days after the date the order is
rendered to file an original suit or a suit for modification requesting managing conservatorship of the
child in accordance with Tex. Fam. Code § 102.006(c). Tex. Fam. Code § 161.2801.

Courts have affirmed that Tex. Fam. Code § 102.006(c) serves to limit the standing of particular
individuals when the parent-child relationship has been terminated; it does not confer standing. (In
re N.A.D., 397 S.W.3d 747 (Tex. App. — San Antonio 2013, no pet.)) and (L.H. v. Texas Dep't of
Family and Protective Services, No. 03-13-00348-CV (Tex. App. — Austin Mar. 6, 2014, no pet.)).

Special Issue: Tex. Fam. Code § 102.006(c) may have the following practical effects for judges:

o Narrows the class of individuals who would otherwise have standing to file an original proceeding
for modification or adoption.

e Restricts time period for filing.

Note that the legal avenues for adoption and modification may impose obstacles even to those who
have standing and who file within 90 days.

2. Consequences of Missing 90-Day Deadline

Even parties who would otherwise have standing will lose that standing if they fail to file their petition
for custody or adoption within 90 days.

Petition to adopt children by aunt with substantial past contact filed 7 months after parental rights
were terminated was barred by Tex. Fam. Code § 102.006(c) because it had not been filed within
90 days of the termination order. (In re A.M., 312 S.W.3d 76 (Tex. App. — San Antonio 2010, pet.
denied)).
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E. Petitions to Modify the Parent-Child Relationship

1. Procedural Requirements

If a suit seeking to modify the designation of the person having the exclusive right to designate the
primary residence of a child is filed not later than one year after the earlier of the date of the rendition
of the order or the date of the signing of a mediated or collaborative law settlement agreement on
which the order is based, the person filing the suit shall execute and attach an affidavit as provided
by Tex. Fam. Code § 156.102(b). Tex. Fam. Code § 156.102(a).

The affidavit must contain, along with supporting facts, at least one of the following allegations that:

e The child’s present environment may endanger the child’s physical health or significantly
impair the child’s emotional development;

e The person who has the exclusive right to designate the primary residence of the child is the
person seeking or consenting to the modification and the modification is in the best interest
of the child; or

o The person who has the exclusive right to designate the primary residence of the child has
voluntarily relinquished the primary care and possession of the child for at least six months
and the modification is in the best interest of the child. Tex. Fam. Code § 156.102(b).

The court shall deny the relief sought and refuse to schedule a hearing for modification under this
section unless the court determines, on the basis of the affidavit, that facts adequate to support an
allegation listed in Tex. Fam. Code § 156.102(b) are stated in the affidavit. If the court determines
that the facts stated are adequate to support an allegation, the court shall set a time and place for
the hearing. Tex. Fam. Code § 156.102(c). In a jury trial, a jury verdict regarding the right to
determine the child's primary residence for a joint or sole managing conservator may be authorized
by the court. Tex. Fam. Code § 105.002(c).

2. Modifications of Termination Orders in CPS Proceedings

Modifications must include a sworn affidavit that shows that the child’s present environment may
endanger the child’s physical health or emotional development.

Grandparents filed Petition to Modify the Parent-Child Relationship immediately following the
termination of parent-child relationship proceeding to which they were not parties and cited Tex.
Fam. Code § 102.006(c) as basis for standing. No affidavit was attached. DFPS filed a Motion to
Dismiss based on failure to attach the required affidavit under Tex. Fam. Code § 156.102. Trial
court dismissed suit and 4th Court of Appeals upheld dismissal finding Tex. Fam. Code § 102.006
did not confer standing and the procedural requirements of Tex. Fam. Code §156.102 applied in
cases where a modification of the Department’s conservatorship of a child is sought. (/In re N.A.D.,
397 S.W.3d 747 (Tex. App. — San Antonio 2013, no pet.)).
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Special Issue: In re N.A.D. may present practical implications for the court:

Modification of an order entered only 90 days earlier may require facts that establish that the child’s
present environment may endanger the child’s physical health or significantly impair the child’s
emotional development.

Modification facts may be difficult to establish if, as part of Trial Court findings at termination of
parent rights proceedings, that the child’s current placement is meeting the child’s needs and
continuation is in the best interest of the child.

F. Practical Considerations

. Timing

a. Some courts have successfully struck interventions as untimely if filed too close to
the dismissal deadline.

Grandmother filed petition in intervention two months before dismissal date when permanency
plan changed from reunification to termination although she had been aware of the case for over
a year. Motion to Strike granted and affirmed by Appellate Court as within the discretion of the
Court. (In the Interest of C.A.L., No. 2-05-308-CV, 2007, Tex. App LEXIS 1196 (App.—Fort
Worth Feb. 15, 2007 orig. proceeding) (mem. op.)).

Grandfather who lived in Kentucky filed an intervention two months before trial. (Waiting to file
an intervention when out of state and ICPC study required problematic). (Anderson v. Texas
Dep'’t of Family and Protective Services, No. 03-06-00327-CV (Tex. App. — Austin May 9, 2007,
pet. denied (mem. op)).

b. Court should balance the complication of the issues in the case and the rights of the
intervening party.

A trial court abuses its discretion if it strikes a petition in which (1) the intervener could bring the
same action, or any part thereof, in their own names, (2) the intervention will not complicate the
case by an excessive multiplication of the issues, and (3) the intervention is almost essential to
effectively protect the interveners’ interest. In applying that analysis, the court found that even
though the intervention was filed only two weeks before trial that the intervening party had
standing and should have been allowed to participate in the trial. (Seale v. Texas Dept. of Family
& Protective Services, No. 01-10-00440-CV (Tex. App. — Houston [1st Dist.] Mar. 3, 2011, no
pet.) (mem. op.)).

Procedural Issues
a. Effect of Intervention

Rule 60 of the Texas Rules of Civil Procedure provides that “any party may intervene by filing a
pleading, subject to being stricken by the court for sufficient cause on the motion of any party.”
Thus, intervening parties, absent a Motion to Strike, are immediately granted the status of a
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party and can participate in discovery, participate in hearings and mediations, and receive court
reports, and other filings with the court. Tex. R. Civ. P. 60.

b. Leave of Court

The court may grant a grandparent or another person deemed by the court to have had
substantial past contact with the child leave to intervene in a pending suit filed by a person
authorized to do so under Tex. Fam. Code Chapter 102 if there is satisfactory proof to the court
that appointment of a parent would significantly impair the child’s physical health or emotional
development. Tex. Fam. Code § 102.004(b).

Following the plain language of the statute, the court finds a request for leave to intervene is
necessary under Tex. Fam. Code § 102.004(b) and that the Intervener's Amended Petition for
Intervention which requested that the court “grant the relief requested in this intervention” be
read as a request for leave to intervene. (In the Interest of A.T., No 14-14-00071-CV, (Tex. App.
— Houston, July 15, 2014, (no pet.) (mem. op.)).

Court found that Tex. R. Civ. P. 60 does not apply to interventions filed under Tex. Fam. Code
§ 102.004(b). Court noted that the legislature developed a separate provision governing
intervention in family law cases and gave the trial court discretion to determine whether to allow
an intervention even when the statutory requirements are met. Court then found that no written
motion to strike was required. (L.J. v. Texas Department of Family & Protective Services, No.
03-11-00435-CV (Tex. App. — Austin Aug. 1, 2012, pet. denied) (mem. op.)).

c. Imperfect Pleadings Can Establish Standing

Appellate courts review standing issues by construing the pleadings in favor of the petitioner
and by looking to the pleader’s intent.

Question is whether a party provides other parties and the Court fair notice of his or her claim.
(Jasek v. TDFPS, 348 S.W.3d 523 (Tex. App. — Austin 2011, no pet.)); In the Interest of D.A.,
No. 02-14-00265-CV (Tex. App. — Fort Worth, February 5, 2015) (mem. op.); In the Interest of
N.I.V.S, No. 04-14-00108-CV (Tex. App. — San Antonio, March 11, 2015) (mem. op.).

G.Resources

Hon. Melissa DeGerolami, Interventions: Tips for Properly Addressing Interventions in CPS Cases,
Child Welfare Judges Conference, 2015.

Mary Evelyn McNamara and Karen J. Langsley, Interventions in Suits Affecting the Parent-Child
Relationship, State Bar of Texas 40th Annual Advanced Family Law Course, August 4-7, 2014.
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JOINT MANAGING CONSERVATORSHIP

A. Background

At the request of several stakeholders, the Children’s Commission convened a meeting in August 2018
to discuss cases filed by DFPS where DFPS and the child’s parent(s) are appointed Joint Managing
Conservator (JMC) of a child. Attendees at the meeting discussed fact patterns in JMC cases, DFPS
policy and record keeping, the appointment of attorneys and guardians ad litem, possible statutory
changes, as well as training and guidance to judges, attorneys, and advocates. The Children’s
Commission also surveyed judges attending its annual Child Welfare Judges Conference held in
November 2018 regarding the handling of JMC cases.

B. Questions Presented

Are judges applying the statutory framework of TMC cases under Tex. Fam. Code Chapters 107, 262,
and 263 to JMC with regard to appointment of attorneys and guardians ad litem, hearing schedules, filing
service plans, legal deadlines, and retaining the option of terminating a parent’s rights?

C. Discussion

Judges who responded to the November 2018 survey indicated that they appoint attorneys and guardians
for children in JMC cases as required under Tex. Fam. Code Chapter 107. About half of the judges
surveyed reported appointing attorneys for parents as well. The vast majority of judges also reported
following the same statutory hearing schedule set by Tex. Fam. Code Chapters 262 and 263 for TMC
cases when presiding over JMC cases and many judges reported that they require DFPS to file a service
plan required by Tex. Fam. Code § 263.101 for parents in JMC cases. Every judge who reported having
JMC cases reported applying the deadlines established by Tex. Fam. Code § 263.401 and of the judges
who had handled a JMC case, approximately half of those judges indicated that they had experience
where termination of a parent’s rights was requested or granted.

D. Conclusion

The results of the Children’s Commission November 2018 survey indicate that the majority of judges apply
the same statutes and practices from the Family Code as those used in TMC cases regarding appointment
of attorneys and guardians ad litem, statutory hearing schedules, filing service plans, legal deadlines, and
retaining the option of terminating a parents rights.
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PATERNITY

A. The Establishment of the Parent-Child Relationship

1. The Mother-Child Relationship

The mother-child relationship is established between a woman and a child by:

The woman giving birth to the child;
An adjudication of the woman’s maternity; or

The adoption of the child by a woman. Tex. Fam. Code § 160.201.

2. The Father-Child Relationship

The father-child relationship is established between a man and a child by:

An unrebutted presumption of a man’s paternity of the child under Tex. Fam. Code § 160.204;

An effective acknowledgment of paternity under Tex. Fam. Code Subchapter D, unless the
acknowledgment has been rescinded or successfully challenged;

An adjudication of the man’s paternity;
The adoption of a child by the man; or

The man’s consenting to assisted reproduction by his wife. Tex. Fam. Code § 160.201.

3. Types of Fathers

Presumed

Alleged (or putative)
Acknowledged
Adjudicated

Unknown

B. Presumed Father

A man is a Presumed Father if:

¢ He is married to the mother of the child and the child is born during the marriage;

e He is married to the mother of the child and the child is born before the 301st day after the date
the marriage is terminated by death, annulment, declaration of invalidity, or divorce;
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He is married to the mother of the child before the birth of the child in apparent compliance with
the law, even if the attempted marriage is or could be declared invalid and the child is born during
the invalid marriage or before the 301st day after the date the marriage it terminated by death,
annulment, declaration of invalidity or divorce;

He married the mother of the child after the birth of the child in apparent compliance with law,
regardless of whether the marriage is or could be declared invalid, he voluntarily asserted his
paternity of the child; and

o the assertion is in a record filed with the bureau of vital statistics,
o he is voluntarily named as the child’s father on the child’s birth certificate, or
o he promised in a record to support the child as his own.

During the first two years of the child’s life, he continuously resided in the household in which the
child resided, and he represented to others that the child was his own. Tex. Fam. Code §
160.204(a).

A presumption of paternity may be rebutted only by:

An adjudication under Tex. Family Code Subchapter G; or

The filing of a valid denial of paternity by a presumed father, pursuant to Tex. Fam. Code §
160.303, in conjunction with the filing by another person of a valid acknowledgement of paternity
as provided by Tex. Fam. Code § 160.305. Tex. Fam. Code § 160.204(b).

C. Alleged Father

A man is an Alleged Father (sometimes called putative father) if:

He alleges himself to be, or is alleged to be, the genetic father or possible genetic father of a child,
but his paternity has not been determined.

An alleged father cannot establish paternity or create a presumption of paternity by registering with the
Paternity Registry, but timely registration entitles him to notice of an action for termination of parental
rights or adoption of a child he may have fathered. Tex. Fam. Code § 160.402(a).

There are several ways an alleged father may establish paternity:

The mother of a child and the man claiming to be the biological father may sign an acknowledgment
of paternity with the intent to establish the man’s paternity. Tex. Fam. Code § 160.301. A valid
acknowledgment of paternity filed with the vital statistics unit is the equivalent of an adjudication
of the paternity of a child and confers all rights and duties. Tex. Fam. Code § 160.305.

Both the mother and alleged father can testify in open court and ask the court to establish paternity.

Genetic testing. DFPS may obtain genetic testing through the Office of the Attorney General.

As soon as a legal father is established, any other potential candidates can be dismissed.
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D. Acknowledged Father

A man is an Acknowledged Father if:

¢ He has executed an Acknowledgement of Paternity (AOP) pursuant to Tex. Fam. Code § 160.302.
A valid AOP filed with the Vital Statistics Unit (VSU) is the equivalent of an adjudication of paternity.

E. Adjudicated Father

A man is an Adjudicated Father if:

¢ He has been adjudicated by a court to be the father of a child. Adjudication can be accomplished
by an admission of paternity of a child by filing a pleading to that effect or by admitting paternity
under penalty of perjury during a hearing Tex. Fam. Code § 160.623.

e Also, a valid Acknowledgment of Paternity that has been filed with the vital statistics unit is the
equivalent of an adjudication of the paternity of a child and confers on the acknowledged father all
rights and duties of a parent. Tex. Fam. Code § 160.305(a).

F. Paternity Registry

The VSU maintains a paternity registry. A man who wants to be notified of a proceeding for the adoption
or the termination of parental rights regarding a child he may have fathered must register before the birth
of the child or not later than the 31st day after the child’s birth. Tex. Fam. Code § 160.402(a). The registrant
has the responsibility of keeping his information current with the bureau. Tex. Fam. Code § 160.402(c). A
man who has filed with the paternity registry within the requisite time frame is entitled to be served with
notice of a suit involving the child. Tex. Fam. Code § 160.403. Registering with the paternity registry also
establishes a basis for personal jurisdiction of a person who is not a Texas resident. Tex. Fam. Code §
159.201(a)(7) and Tex. Fam. Code § 160.604.

If no father-child relationship can be established or if a father-child relationship has been established, but
the father has not been served with citation and has not signed a relinquishment of parental rights with
regard to the child, and DFPS seeks termination of parental rights or adoption, DFPS must obtain a
certificate of the results of a search of the paternity registry. Tex. Fam. Code § 160.421 and Tex. Fam.
Code §160.422(d). If DFPS has reason to believe that conception or birth of the child have may occurred
in another state, DFPS must obtain a certificate from paternity or putative father registry of that state. Tex.
Fam. Code § 160.421. DFPS must file the certificate of the results of a search of the registry with the court
before a proceeding for the adoption of or termination of parental rights regarding a child may be
concluded. Tex. Fam. Code § 160.422(c).

The VSU shall furnish a certificate of the results of a search of the registry on request by an individual, a
court, or an agency listed in Tex. Fam. Code § 160.412(b). The certificate of results of the search must
be signed on behalf of the unit and state that a search has been made of the registry and the registration
containing the information required to identify the registrant has been found and attached to the certificate
or has not been found. Tex. Fam. Code § 160.422(a)-(b).
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